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mation of counsel. 
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TN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
BANI{ OF OCCOQUAN, INCORPORATED, 
v. 
W. V. DAVIS. 
7'o the Honorable Jttdges of the 8'ltpreme Court of Appeals 
of V'irgin-ia: 
Your petitioner, the Bank of Occoquan, Inc., respectfully 
represents that it is aggrieved by a. final order of the Circuit 
Court of Prince \Villiam County, entered at its October Term, 
1928, by Honorable Floward W. Smith, Judge of said Court, 
in a c-ertain action instituted by said V/. V. Davis against said 
Bank for certain moneys alleged to have been deposited and 
improperly withdra,vn from plaintiff's account in the gen-
eral course of business by petitioner; a transcript of the rec-
ord, including a stenographic copy of the testimony of wit-
nesses, introduced, accompanies this petition. 
In this petition for a 'vrit of error and supersedeas the 
plaintiff in the trial court will be referred to as "plaintiff" 
and your petitioner wi1l be designated as "petitioner". 
STA.TEMENT OF CASE. 
It appears from tlw evidence that during the year 1921 
plaintiff opened an aeconnt with petitioner, who was then 
duly authorized to conduct a general banking business in 
the town of Occoquan, Prince William County, Virginia, 
. which continued rather inactively until the latter part of 
1925 or early 1926. and as a matter of fact continues up to 
the present time. During this period between 1921 a.nd early . 
J 926 .Tames M. Barbee was cashier of petitioner's bank; the 
plaintiff and said Barbee were close, intimate friends and 
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as will be shown by the testimony of plaintiff the account 
'"~;ras kept in a rather irregular way, in that plaintiff gave oral 
instru~tions to said Rarbee to honor checks and make loans 
for and on behalf of plaintiff during a large part of this pe:. 
riod, charging checks and loans drawn by others against plain-
tiff's accow1t by his consent and direction; that P.la.intiff's ac-
count so far as petitioner is advised at all times showed the 
correct balance to the credit of plaintiff; tha.t plaintiff in-
quired from time to time as to such balances as he had in 
said bank during the time from the beginning or the opening 
of said account until the termination of said Barbee's cashier-
ship of petitioner's bank; that petitioner was not advised nor 
had any intimation of any of the irregularities complained 
of by plaintiff until a very short while before the institution 
of this action, and then only by a letter from plaintiff's at-
torney to the bank cla'iming the bank was indebted to plain-
tiff for the sum sued for, this suit having been instituted in 
August, 1927. 
It will be shown by plaintiff's testimony that from 1924 
he had been receiving what he understood to be six per cent 
int~rest on $1,200 which had been loaned out of his funds in 
petitioner's bank by his agent, ,James M. Barbee, who, as 
aforesaid, 'vas cashier of said bank duri~g that time. No 
complaint was made during this period in which plaintiff re-
ceived interest on funds loaned for hjm and which he later 
sued this petitioner to recover until some time in 1927, nor 
did petitioner know or have any intimation, directly or indi-
rectly, that plaintiff was holding petitioner for funds loaned 
he had either specifically or passively authorized his agent, 
Barbee, to make for him, or certainly for funds on which he 
was receiving from his said agent, Barbee, interest; plaintiff, 
when he discovered that the loan from which he had been re-
ceiving interest w·as probably not as sound as he would like 
it to be, then shifted his position by demanding of petitioner 
repayment or refund of funds diverted from plaintiff"s active 
account, either by his specific authorization or tacit aequies-
cence in such transfer of his said funds in petitioner's said 
bank. 
It appears that the amount sued for by plaintiff was evi-
denced by a. note of the Swan Point Cannning Company dated · 
May 15, 1926, payable six JI!Onths after date, for $1,260 'vith 
interest, and as plaintiff states (on page 30 of stenographer's 
report), '' l\fy suit is against the note alone • • • '', and · 
again (on page 31 of stenographer's report) the plaintiff 
states, ''The note I am using merely for evidence'' • • • ; 
and again referring to this Swan Point Canning Company's 
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note for $1,260 in response to a question ( <>n p~ge .25 of the 
ste!1ographer's report) the plaintiff st~te·s, ''I to~~ t~e note 
as evidence of the loan (referring to the loan of $1,260) be-
cause I did not have a record of the bank of the loan, notP,ing 
to show for it''; which goes to show· that plaintiff for more 
than two years w·a&. r~ceiving interest on twelve hundred or 
more dollars from somebody to whom his agent, Barbee, 
had made a loan and plaintiff did not obj.ect to this arrange-
ment until after the delivery of the Swan Point Canning Com-
pany note for $1,260 by Barbee had been made, plaintiff hav-
ing implicit con:fidnce in his agent's and friend's acts ac-
quiesced in his doings, which 'vas unknown and unauthorized 
by petitioner and as before .stated placed petitioner in the 
embarrassing .situation of being· unable to protect itself 
against any unauthorized act of its cashier, which had been 
acquiesced in for more than two years, on behalf of plain-
tiff and from which plaintiff received income. That this 
was the true state of facts is clearly demonstrated 'vhen in 
November, 1926, plaintiff called upon Mr. Brnnt, the then 
cashier of petitioner's bank, and made inquiry regarding the 
state of his loans made by Mr. Barbee for the plaintiff (on 
page 9 of stenographer~s report) and stated·, "I lmew the 
amount of this loan he (meaning Barbee) was paying inter-
est on was deducted from my account (meaning the account 
which ·was with petitioner's bank), and again (on page 11 of 
the steno~apher 's repor-t) in response to his counsel's in- . 
quiry, ''\Vhat reason clid you have for thinking that the loan 
(referring to the $1,200 loan) was in the sum of $1,200"? 
'ro which plaintiff replied, ''~fr. Barbee told me in person 
that he had a loan out of around $1,200 or over $1,200. That 
is what he told me'). . 
"By the Court: When did he tell you that?'' 
''That was in 19.25, I judge, sir.'' 
".And where?'' · 
''I was down to his brother's house, Mr. J\fadison Barbee's 
bouse. and he told me that.'' 
'' 1Vhat did you say when you received that information?'' 
''Did not make any answer at aU ; I merely ask~d him re-
garding this loan ~t the time he and I were discussing the in-
terest on it, when interest would be due, and that is how the 
subject came up." 
While plaintiff, in his direct evidence (page. 17 of the ste-
nographer's report) states that he informed Mr. Brunt that 
he held the bank responsible for the amount (this being after 
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November 3,. 1926,) and the moneys were used ont of his 
checking account, ~nd all he had to show ·was a worthless note 
of the Swan Point Canning Company, because he had never 
loaned them, the Sw:an Point Canning Company, anything, 
but his acts and responses to the Court's direct interroga-
tories above quoted show that this was ·an afterthought on· 
behalf of plaintiff, and he made no objections whatever and 
as before stated acquiesced in and received interest from 
the loan he admits J\ir. Barbee told him he had made for him 
and had deducted same from his funds on deposit with peti-
tioner's bank, when he had known for more than two years 
this loan had been deducted from his said funds and was re-
ceivinp: interest thereon. 
ASSIGNMENT OF ERROR. 
Cert,ificate No. 7. 
That the Honorable Circuit Court of Prince William 
County erred in its refusal to set aside the verdict of the 
jury as being contrary to the law and the evidence, and with-
out evidence to support the findings of the jury. 
For clearly the doctrine of .estoppel applies; Barbee, plain-
tiff's agent and friend, began to pay interest to plaintiff (pp. 
5 and 25 of the stenographer)s report) and continued to pay, 
until after August, 1927, interest for this over twelve hun-
dred dollar loan which plaintiff admits he kne'v of in 1925 
p. 11 of stenographer's report), thereby plaintiff ratified 
what his friend and agent had done for him for more than 
two years. Plaintiff admits he received the note of the Swan 
Point Canning Company on November 3, 1926, as evidence of 
the loan made for him and deducted from his funds on deposit 
in said bank; he retained said note and introduced it as evi-
dence of the loan at the trial of this cause, and is· now es-
topped from demanding of petitioner payment for his reli-
ance upon the poor judgment or misapplied faith in his friend 
and agent, he made no complaint to petitioner or any. of its 
representatives, if it is desired to put it in stronger terms, the 
had faith or silence of his agent, Barbee, in the trust reposed 
in him, therefore, he is estopped from demanding at this time 
compensation or damages for plaintiff's bad ju4gment. 
Biglo'v on Estoppel, 6tl1 Ed., p. 648, Sec. 4 * * * '' 
Silence with knowledge, or passive conduct joined with a 
duty to speak, an estoppel will arise, citing as authority for 
this doctrine : 
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Sta·rkie v. Ridunond, 155 Mass. 188; 29 N. E. 770. 
Pettijohn v. N at·ional Exchange Bank, 101 Va. 111 (see par-
ticularly page 122) ; 48 S. E. 577. 
lVheeler v. New Brttns'lvick R. R. Co., 115 U. 8. 29, 36. . 
In Section 861, Danied on Negotiable Instruments, 4 Ed. 
p. 881, is laid down this principle "It is· to be observed re-
specting estoppel that while it exacts good faith from the 
party bound, it likewise exacts good faith ·in the party dealing 
with him.'' * *'. * It is insisted that the plaintiff was 
not acting in good faith with petitioner when he knew its 
agent had loaned over $1,200 of his funds and deducted it 
from his deposits with petitioner's bank, for a period of 
two years received interest thereon without making in-
quiry as to whom the money had been loaned, or how it had 
been deducted from his deposit with petitioner's bank; it 
does not now become him to change his position and after he 
ascertains his agent's bad faith and the delivery of a note 
representing these funds, the worth of which is question-
able, without making complaint to petitioner or any of its 
representatives. 
In 8ta·rkie v. Rich1nond, 155 1\lass. 188; 29 N. E. 770, as 
laid down by the court in that case and applying the names of 
those in t~1e instant case "plaintiff was not only passive when 
he should have been active, but he was active when he should 
have been passive". In other words, the plaintiff, if he was 
not satisfied with the loan from which he was .receiving in-
terest or not content with relying upon the judgment of Bar-
bee, his agent, for more than two years, then it does not 
become him at this time to change his position and claim that 
he 'vas not aware of or to 'vhom more than $1,200 of his funds 
had been loaned, and undertake to hold petitioner for his 
negligence and passiveness. 
'l'hat it was the duty of the plaintiff to advise petitioner 
that his funds had been improperly diverted by plaintiff's 
agent and friend, Barbee, because had he done. so when he 
:first was informed that Barbee had made this loan of $1,200, 
and which he admits he 'vas receiving interest from with-
out makh~g inquiry, is well expressed in the language of 
the court in Pettijohn v. N a,tional Exchange Bank, 101 Va., 
p. 121, "As a general rule the doctrine of estoppel is not 
applicable except in cases where the person against whom it 
is invoked has by his representations or cond'ltct, misled 
another to his injury, so that it would be a fraud to allo'v 
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the true state of facts to be proved". Citing Taylor v. G~ts~ 
sen, 90 Va. 40. The plaintiff cannot say, and in fact admits 
that he knew his funds had been loaned by Barbee without 
eomplaint or objection for a period of more than two years. 
That plaintiff is estopped from changing his position of 
acquiescence to an unknown party for more than two years 
and diversion ·of his funds in petitioner's bank, and receiv-
ing interest thereon at and through the hands of his friend 
and agent, Barbee, is well expressed in a note found on p. 
1197, 52 L. R. A., N. S., as follows: "While it is true as a 
general proposition, that where a. party gives a reason for 
his conduct touching a matter in controversy, he can~ot 
afterwards change his base and put his conduct upon 
another and a different ground, or as Justice Swayne puts it 
in Ohio and llf. R. Co. v. McCarthy., 96 U. S. loc. cit. 267, 24 
L. Ed. 693, "he will not be permitted thus to mend his hold" 
* • *. In other words, the plaintiff has no moral or le-
gal right to acquiesce in a loan for more than two years and. 
receive interest therefrom from an unknown debtor, granting 
plaintiff's version is correct, and afterwards come in and 
claim it from petitioner on the ground tha.t he 'vas a de-
positor of said institution; he had passively acquiesced in the 
diversion of those funds for two years .and upon finding the 
financial worth of his debtor impaired or questionable then 
seek to hold petitioner responsible for the bad judgment, 
had faith, misconduct or misplaced confidence in his acting 
friend and agent. 
ASSIGNMENT OF ERROR NO. 2. 
Your petitioner assigns as error No. · 2, certificate No. 1 
(p. 82 of record), the refusal of the ·court to permit Mr. 
Davis, the plaintiff (p. 18 of record), to testify that he had au-
thorized Barbee, Cashier of petitioner's bank, to· charge to 
his, plaintiff's account in said bank numerous checks drawn 
by one Beach.while attending school in the City of Richmond. 
The purpose of ·this information was to· show to the jury 
the relatiqnship existing between the plaintiff and said Bar-
bee, and denying the witness to testify on that point tended 
to becloud the· jury's mind and instill the belief that fully 
one-half of the charges or items charged to the plaintiff's 
account were not upon checks or orders drawn ~by ~the 
plaintiff but either oral requests or. checks drawn· by others 
than the plaintiff (see p. 18 of record). 
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ASSIGNMENT OF ERROR NO. 3. 
0 et~tifioate No. .2. 
Petitioner assigns as error the action of the Court in deny-
ing the petitioner the right to show that during the period in 
which plaintiff kept his account at said bank he authorized 
said Barbee to place to the credit of one Carl Davis the sum 
of $300.00 and charge the same to his, the plaintiff's, ac-
count. The account between plaintiff and petitioner having 
been introduced sho,vs the item of $300.00 charged to plain-
tiff's acount in said bank, on a debit slip, for which plaintiff 
had given no check but which he sanctioned and which amount 
he did not seek to recover in this action; thus further becloud-
ing the jury ~s mind and causing it to believe ana take the posi-
tion, as was shown by its verdict, that unless Davis had 
drawn a check or order it was not a proper charge against his, 
the plaintiff's, account in said bank (see p. 21 of record). · 
ASSIGNMENT OF ERROR NO. 4. 
Certificate No. 3. 
Petitioner assigns as error the action of the Court" in per-
mitting the plaintiff to testify to a conversa.tion had on No-
vember 3, 1926, between said Barbee and the plaintiff's 
brother, nearly three months after the plaintiff knew said 
Barbee's coJ:).nection and association had been entirely sev-
ered with petitioner's bank (p. 35 of record). 
ASSIGID1ENT OF ERROR NO. 5 .• 
Certificate No. 4. 
Petitioner assigns· as error the refusal of the Court to 
permit J. M. Barbee, a witness for petitioner and former 
cashier, to testify what his duties and authority were with 
reference to the business of said bank during his cashiership5 
when it was shown or had been shown the bank had no formal 
set of by-laws or rules and was governed entirely by custom 
and the laws of the State (p. 39 of record). 
---------
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ASSIGNMENT OF ERROR NO. 6. 
Certificate No. 6. 
Petitioner assigns as error the action of the Court in grant-
ing instructions for the plaintiff, in this : 
Instruction 1: In that the Court directed * '* *"The 
bank is protected only \vhen it has an order from the deposi .. 
tor himself or from authorized to act for him." *' * .~ 
The Court erred in this instruction by failing to specify that 
a1;1 order may be oral as well as is generally accepted in writ-
ing. 
In Instruction 2 : \Vhen the C.ourt in said instruction No. 
2 directed that the petitioner bank had no right to charge 
the plaintiff's account, "* * • save upon the plaintiff's 
order,. written or verbal, or upon the order of his ·duly au-. 
thorized agent". * * * When the latter sentence should 
have included the words ''written or verbal". 
Instruction 3 : The Court erred when it directed it had no 
right to pay out funds or make charges against plaintiff's 
account excep.t "" *' * ''upon his order or the order of 
someone who w:as authorized by the plaintiff to act for him". 
The vice of this instruction is that it tends to confuse the 
minds of the jury that it must be in writing, that is the order. 
ASSIGNMENT OF ERROR NO.7. 
Ce,rtificate No. 7. 
This is the same as the first assignment \Vherein the Oourt 
refused to .set aside the verdict of the jury as being contrary 
to the law and the evidence, without evidence to support it, 
on acc01mt of misinstruction to the jury and. the admission of 
improper evidence and exclusion of p1:oper evidence. The 
argument in support of this assignment, with the authorities, 
are fully set forth in the first assignment of error. 
BANI{ OF OCCOQUAN, INCORPORATED, 
By WAL'l1ER TANSILIJ OLIVER, and 
THOS. H. LION, Counsel and Attorneys. 
We, Walter Tansill Oliver and Thos. H. Lion, Attorneys 
practicing in the Supreme Court of Appeals of Virginia, do 
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certify that in our opinion it is proper that the judgment com-
plained of in the foregoing petition, with which a record of 
the case is filed, should be reviewed and set aside. 
Given under our hands on the 19th day of January, 1929. 
Rec'd Feb'y 4/29. 
WALTER TANSILL OLIVER, 
THOS. H. LION. 
H. S. J. 
Writ of error allowed; s~tpersedeas awarded. Bond $1,700. 
Rec'd ~,eb. 6/29. 
ROBERT R. PRENTIS. · 
H. S. J. 
page la ~ VIRG INI.A : 
Pleas before the CircUit Court of Prince William 
County at the Court House thereof before Hon. Howard W. 
Smith, Judge of the said Court, October 4, 1928. 
Be it remembered, that heretofore, to-wit: on the lOth day 
of ~fay 1928, came vV. V. Davis, by his Attorney and filed in 
the Clerk's Office of said Court his declaration against Bank 
of Occoquan, Incorporated, a corporation, which declaration 
is in the following words and figures, towit: 
In the Circuit Court of Prince William County, Virginia: 
vV. V. Davis . 
v. 
Bank of Occoquan, Inc., a corporation. 
DECLARATION. 
"\V. V. Davis complains of Bank of Occoquan, Inc., a corpo-
raJtion chartered by and doing business under and by virtue 
of the laws of the State of Virginia, of a plea of trespass oh 
the case in ass·u.mpsit; for this, to-wit: that heretofore, to-
wit, on the 15th day of ~lay, 1926, the said defendant was, 
and for a number of years prior to the said 15th day of 
~Iay, 1926, said defendant had been, conducting in the Town 
of Occoquan, Prince William County, Virginia, a general 
banking business, being a corporation chartered by a.nd exixt-
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and doing business under and by virtue of the laws of 
said State of Virginia for the purpose of conducting a 
g eral banking business, as aforesaid, having the right and 
a thority, under and by virtue of its charter, to exercise all 
s h incidental powers as might be necessary to carry on 
St h general banking business, including that of receiving de-
posits. And the said defendant being engaged in 
p ge 2a ~ conducting a general banking business, as afore-
said, the ·said plaintiff, heretofore, to-wit: at div-
er times prior to the said 15th day of ~fay, 1926, deposited 
w· h the said defendant divers large sums of money, at the 
sp cial instance and request of the said defendant, all of 
"r} ich said sums of· money the said defendant at the several 
ti es that the same were deposited, as aforesaid, then· and 
th re undertook and faitl1fully promised the said plaintiff 
to repay to him, the said plaintiff, when and as the said plain-
ti should demand re-payment of the same; that on the said· 
15 h day of ~Iay, 1.926, the said plaintiff, by means of the 
se eral deposits aforesaid had on deposit to his credit with· 
th said defendant, a total sum of twelve hundred and sixty 
do lars ($1,260.00), by means wl1ereof and by reason of the 
pr mises the said defendant then and there, to-wit, on the 
sad 15th day of ~{ay, 1926, was indebted and became liable 
to pay to the said plaintiff the said sum of $1,260.00, with in-
te est thereon at six per cent (6%) per annum from the said 
15 h day of May, 1926,. until paid, when it, the said defend-
.an , should be thereunto afterwards requested, and the said 
pl intiff afterwards to-\Yit on the sa!d 15th day of ~lay, 1926, 
re nested the said defendant to pay to him the said sum of 
$1 260.00 aforesaid. 
et the said defendant, not regarding- its said promises 
an undertakings, but contriving and intending to deceive and 
in. ure the said plaintiff in this behalf, did not, nor would. at 
th said time when it was so requested, nor at any other 
ti e before or afterwards, pay the said plaintiff the afore-
saJ;d sum of $1~260.00, or any part thereof, but to do the same 
hath hitherto wholly neglected and refused and 
pa e 3a ~ still doth neglect and refuse. 
And for this also, that heretofore, to-wit, on the 
15 h day of May, 1926, the said defendant .,vas indebted to 
th said plaintiff in the sum of $1,260.00, together with inter-
est thereon from the said 15th day of J\.fay, 1926, until paid, 
fm the . price and value of goods before that time sold and 
de i.vered by the said plaintiff to the said defendant .at its 
sp cial instance and request; 
d also in the sum of $1,260.00, together with interest 
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thereon from the said 15th day of May, 1926, until paid, for 
the price and value of work before that time done by the 
plaintiff for the defendant at its special instance and request; 
A.nd also in the sum of $1,260.00, together with .interest 
thereon from the said 15th: day of May, 1926, until paid, for 
money before that time lent by the plaintiff to the defendant 
at its special instance and request: . 
And also in the sum of $1;260.00, together with interest 
thereon from the said 15th day of :niay, 1926, until paid, ·for 
money before that time paid hy the plaintiff. for the use of 
the defendant at its special instance and request; 
And also in the sum of $1,260.00, together with interest 
thereon from the said 15th day of 1\{ay, 1926, until paid, for 
money before that time had and received by the defendant to 
tl1 e use of the said plaintiff. · 
And being so indebted, the said defendant, in considera-
tion thereof, afterwards, to-wit, on the day, month and year 
aforesaid, undertook and faitbfully promised the said plain-
tiff to pay to him the said several sums of money in the above 
count mentioned, when the said defendant should 
page 4a } be afterwards requested. 
And for this also, that heretofore, to-wit, on the 
15th day of _ll;~ay, 1926, the said .defendant accounted with 
the said plaintiff of and concerning divers other sums of 
money before that time due and owing to the said plaintiff, 
and then in arrears and unpaid; and upon such accounting, 
tho said defendant was found in arrear, and indebted to 
tl1e said plaintiff in the further sum of $1,260.00,. together with· 
interest thereon from the said 15th day of May, 1926, until 
paid, m1d heing so found in arrear and indebted, it, the said 
defendant, in consideration thereof, undertook and then 
faithfully promised the said plaintiff to pay to him the said 
sum of money in this count last mentioned, 'vhen it, the said· 
defendant, should be thereunto a.fter,vards. requested. 
Yet the said defendant, not regarding its said several 
promises and undertakings, hath not as yet paid to the said 
p1aintiff the said several sums of money, or any or either of 
them; or any part thereof, although often requested so to do; 
but to pay the same hath hitherto ".,holly neglected and re-
fused, and still doth neglect and refuse. 
'\Therefore, the said plaintiff says that he hath sustained 
damages, by ~eason of the said several breaches of the said 
several promises and undertakings in the said several counts 
in this declaration above mentioned, to the amount of two 
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th usad dollars ($2,000.00). And therefore he institutes 
th· s action of trespass on the mise in asswmpsit. 
W .. V. DAVIS, 
By T. E. ;DID·LAKE, 
His attorney. 
T. E. DIDLAI\:E, Counsel. 
pa e 5a ~ THE BANI{ OF OOCOQUAN, INC. 
TO 
W. V. DAVIS, DEBTOR. 
19 6 
M y 15 To amount on deposit with Bank of Occo-
,. 
quan, Inc., to the c-redit of W. V. Davis $1,260.00 
To interest at 6% per annum on $1,260.00 
from May 15, 1926, until paid. 
_.-nd at another day to-wit= October 4th, 1928, came the 
B nk of Occoquan, Inc._, Defendant, and filed its plea of non-
as urn.psit, which is in the following word~t to-wit: 
the Circuit Court of Prince William County, Virginia: 
wl V. Davis 
v. 
B nk of Occoquan. 
PLEA OF NON ASSUMPSIT. 
he said defendant, by its attorneys, coxp.es and says that it 
di not undertake or promise in any manner and f·orm as the 
pi intiff hath in this action complained. And of this the said " 
de endant puts itself upon the country. 
WALTER TANSILL OLIVER, 
THOS. H. LION, 
A.ttorneys fo-r Defendant. 
And at the same date to-wit: Came the Bank 
of Occoquan, Defendant and filed its plea of Stat-
of Limitations, which is in the following words, to-wit: 
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In the Circuit Court of Prince William County, Virginia. 
'\
7
• \r. Davis, Plaintiff, 
versus 
Bank of Occoquan. Incorporated, Defendant. 
(Action of Assumpsit.) 
PLEA O:B, S'.rATUTE OF LIMITATIONS . 
. And the said Bank of Occoquan, Incorporated, a Corpora-
tion Defendant, comes and says that the said supposed cause 
of action, in the declaration mentioned, is for certain al..:. 
lcged items on an open account and that, with the exception 
of the l.ast item ·of $225.00 the same did not accrue unto the 
said-Plaintiff at any time within three years next before the 
institution of this action. 
State of Virginia, 
WALTER TAN.SILL OLIVER, 
THOS. H. LION, 
Attorneys for Defendant. 
County of Prince William, to-wit: 
On this fourth day of October, 1928, personally appeared 
before me, George G. Tyler, Clerk of the Circuit Court of 
Prince vVilliam County, \Tirginia, in my office in the State and 
the County aforesaid, B. \V. Brunt, Cashier of and Agent of 
and for Bank of Occoquan, Incorporated, Defendant, who, 
having been first duly sworn made oath, in due form of law, 
that the matters and the things contained in the foregoing 
plea are true and correct. 
B. W. BRUNT, 
Cashier of a}J.d Agent of and for Bank .of Occoquan, 
Incorporated. 
Subscribed and s'vorn to before me by B. W. Brunt, Cashier 
of and agent of and for Bank of Occoquan, Incorporated, in 
my Office in the State and County aforesaid, on this fourth 
day of October, 1928. 
GEO. G. TYLER, 
Clerk of Circuit Court of Prince vVilliam County, Virginia. 
LVF/OP 
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p ge 1 ~ In the Cir.cuit Court of Prince Willi~m County, Va . 
. V. Davis 
vs. 
- B nk of Occoquan, a Corporation, Defendant. 
Law No. 34. 
Manassas, Va . ., 
TI?-ursday, October 4,. 1928. 
fearing in t4e above-entitled cause was begun before 
J dge Howard W. Smith and a jury at 10 o'clock a. m. 
ppearances : For the plaintiff: T. E. Didl~ke, Esq.; For 
th defendant: Thomas H. Lion; Esq., and vValter T. Oliver, 
E q. 
jury was thereupon empaneled and called into the 
ju ~y-box, consisting of: 
enry J(eyser 
. E. Good 
. C. Hart 
homas Smith 
rank L. Cannon 
E. L. Hart 
H. L. Tubbs 
W. "\\T. Laramie 
Thomas Shepherd. 
The Court: Do you want the jury sworn on the 
voir dire? 
r. Didlake: Yes~ sir, if you please, s1r. 
The jury were thereupon sworn.) 
1he Court: Gentlemen of the jury, thi·s is the case of W. 
v-. Davis against the Bank of Occoquan, Incorporated. 
re any of you in any way related to or connected with 
W V. DavisY 
_rc any of you stockholders in the Bank of Occoquan Y 
No response.) 
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Ifave any of you formed or expressed any opinion with re-
spect to this case ~ 
(No response.) 
Can you, each of you, give both plaintiff and defendant a 
fair and impartial trial on the law ancl evidence of the case 7 
Gentlemen, are there any further questions f 
~!r. Didlake: No. 
(Jurors Thomas Shepherd and W. E. Good were there-
upon excused, and the jury sworn, following which opening 
statements were made by respe~tive c~unsel.) 
Mr~ Did lake: Can we reach the same agreement in regard 
to the period of time that lVIr. Barbee was cashier, and the 
period of time the Swan Point Canning Company was in 
business? 
. Air. Oliver: Yes, sir; that 1\fr. James M. Barbee, from 
1922 to August 1.1, 1926, was cashier of the Bank 
page 3 } of Occoquan, Incorporated; that during the same 
period and thereafter, until the latter part of Oc-
tober, 1926, James M. Barbee and Dr. Frank W. Hornbaker 
composed the partnership, firm, known and doing business 
as the Swan Point Canning Company. 
That is an agreed statement of fact. 
J\!Ir. Didlake: I will now calllVIr. Davis as a witness-
vVhereupon-
·vv. V. DAVIS, 
the plaintiff, was produced as a witness in his QWn behal.I. 
a1u 1, after· having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMIN.ATION_ 
Bv Mr. Didlake: 
·Q. Mr. Davis, you are the plaintiff hi this case, are you t 
A. Yes, sir. 
Q. Where do you live? 
A. I live at Occoquan, Va. 
Q. What is your profession~ 
A. Traveling salesman. 
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. How long have you been a traveling salesman t 
\.. A. little over nine years. 
. \Vere you one of the depositors of the Bank of Occo-
qu n, the defendant in this case, during the period that Mr. 
J. 1\L Barbee was its cashier? 
A. Yes, sir. 
Q. Do you recall when you became a depositor 
of the Bank of Occoquan 1 
. To the best of my memory of it, I think I made my first 
de osit in 1921, possibly October or November . 
. And you continued to be a depositor for how long? 
. I made my last deposit, sir, in either the fall of 1925 or 
ea. ly 1926. I do not remember which. I think it was the fall 
of 1925, possibly early 1926-not later than that, I am sure . 
. Will you state to the jury whether you and Mr. Bar-
be , during the time that he was acting as cashier for the bank, 
had any conversation with reference to loans to be made for 
I t vqu . 
.. ~.Not other than on one occasion. 1\{r. Barbee told me 
th t Mr. Charlie Pierce, of Occoquan, who recently bought a 
s all place, needed $600. Mr. Barbee told me, "I told Mr. 
Pi rce you had that much money and could spare it''. I told lVd~. B.arbee then to let him have the money, but whether he 
m de the loan I do not know. I never drew any interest . 
. Did you do anything more about this particular loan to 
M . Pierce~ 
.. No, sir. 
. Was there any further conversation after that be-
t een you and Mr. Barbee while he was cashier relative to 
loans for you? 
.A.. Not relative to loans, no. I happened to be 
at home from time to time, and Mr. Barbee and I 
w re always very friendly. 
l. When did you first have any kno,vledge of the fact that 
so 1e of the money you deposited at the Bank of Occoquan 
h· d been taken out of your acount and loaned out? 
. Mr. Barbee paid me some interest ~n 1924, I believe it 
w s-I cannot remember that exactly, but a.t that time he 
h n.ded me $30 and said, ''Here is some interest I owe you on 
a loan made for you''. He said, ''Of course, you are not 
a aiel of bank security". 
Q. Where did this conversation occur? 
A. 'In the Bank of Occoquan. 
Q. vVhere did the $30 come from that ~fr. Barbee then paid 
.Y u? 
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A. He paid me in cash out of the drawer of the bank in 
Occoqua11~ · 
Q. Did you know before that time that any of your money 
had been loaned out by him or the bank? 
A. No, sir, I did not, because I had not had any state-
ment of my account for a long while, and I did not a.t that 
time know; it was during my absence, as I was away from 
home then practicallv all the time. 
-Q. Did he tell -you how much had been loaned. 
page 6 ~ out? 
A. No, sir. 
Q. Did he tell you to who.m it had bee~n loaned~ 
A. No, sir. 
Q. Did he tell you for how long a period the interest ·was 1 
A. Six months, I think he told me, yes, sir .. 
Q. Did you ask him to 'vhom the loan had been Jllade -~ 
A. No, sir; I did not questi.o.n the loan. 
Q. vVhat statement did you sa.y he .made ahout bank se-
oo~! . 
A. He merely said, ''You ar,e not .afraid of hank security, 
are you''? . 
Q. And w ha.t reply did you make V 
A. Of course, no; whieh I wa-s not. 
Q. Was there any conversation between you and Mr. Bar-
bee afterwards about loans T 
A. Not that I recall; no, sir. 
Q. \Vhat next occurred in connection with this matter! 
A. "\Veil, J\1r. Didlake, that la-ps over a little period o.f time 
now. You see, when :Nir. Barbee left the bank in 1928, in Au-
gust, then some .of my ff!i.ends advised me to go down there 
and investigate my loans 'vh:il~ I was at home, which I did. 
Then I asked Mr. Brunt to see if the loans -w·.ere covered by 
notes. I called his attention to _a l-oan of ~$1,200. Mr. Brunt 
could not find a. note c.overiB;g this loan, nor a reco:rd on the 
. bank books-Jailed to find eith.er one. 
Q. Did you know whoBe note it was supposed to 
p.a.g~ 7 ~ beY 
A. No, sir; I had no idea. 
Q. You said you were -advised to investigate the matter? 
A. Yes, by my friends. 
Q. :B,or what reason? 
l\'Ir .. Oliver; We object to his reason for the investigation. 
'J.1he Court: I sustain the objection·; it would be hearsay, 
anyway. 
1\!fr. Didlake: I note an exception. 
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. . Had you heard anything about the condition of the bank 
a.t that time? · . 
r. Oliver: We object, if the Court please. 
he Court : Same ruling. -
r. Didlake: Au exception . 
. Do you recall when you went there, after Mr. Ba.rbee 
h left as cashier, and interviewed ~fr. Brunt, his succes-
sor, about this matter, how long it had been since you had had 
a ttatement of your account from the bank f 
i. I never had a statement of my accotmt at all until Mr. B nt favored me with one in April, 1927, after Mr. Barbee le the bank in 1926. 'l'ha t is the first I ever had. · . I hand you these sheets and ask you whether that is th statement of your account that was furnished you by Mr. 
B unt at the time you have just stated 1 
A. Yes, sir, that is. 
Q. There are certain check marks in pencil on this 
statement, and the year.has been inserted in sev-
er 1 places, in pencil. Do. you know who did that? 
. I went over that with a pen and checked it myself; 
so e of those may be my own check marks, and Mr. Brunt 
m y have checked it; I do not kno'v a.bout that . 
. No ehange has been made in the typewritten part of the 
st .tement since. it has been in your possession 7 
. No, sir. · 
. I now hand you the following debit slips from the 
B nk of Occoq~1an, one dated November 8, 1923, in the sum 
of $600; one dated J a.nuary 9, 1924, in the sum of $300; one 
da .ed ~I arch 31, 1924, in the sum of $300; one dated July 8, 
19 4, in the sum of $200; and one dated August 26, 1924, in 
th sum of $225, one dated September 15, 1925, in·the sum of 
$2 5; the several debit slips aggregating the sum of $1,850, 
an ask you how they came into your possesison ~ 
They were never in my possession until Mr. Brunt gave 
m these when he made up that balance sheet for me in 
A ril. 1927 . 
. Were they handed to you by Mr. Brunt as cashier of 
Bank of Occoquan when he gave you the statement yolL 
e just testified toY 
. Yes, sir; fhey were enclosed in the statement. 
Q. That was after Mr. Barbee ceased to be 
pa e 9 } cashier of the bank 1 
A. Yes, sir. 
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Q. Had you any knowledge before you got. these debit 
slips that the several amounts represented by them had been 
deducted from your account at the hankY 
A. I knew the amount of this loan he was paying interest 
on was deducted from my account. . 
Q. Did you know anything about these other amounts hav-
ing been deducted from your account until you got those 
debit slips? 
A. 'l'hose debit slips I did not know of at the time. 
Q. I do not think you understood my question. Did you 
kno\v that the other amounts represented by these debit slips 
had been deducted from your account before these debit slips 
came into your possession with the statement given you by 
Mr. Brunt? 
A. No; at the time ~fr. Brunt gave me that statement, I 
had not any balance at the bank. I think I checked out what 
'vas there; I had. nothing there. 
Q. But did you know that these amounts had been deducted. 
from your account before Mr. Brunt gave you that state-
ment and these debit slips? 
A. Yes, sir, because I had been drawing interest, Mr. Did-
lake, and it must have been on that account. 
page 10 ~ Q. Did you know how much you were dra.wing 
interest on? 
A. No~ sir. 
Q. Did you know the aggregate of the amount that had 
been deducted from your account before you got these debit 
~ljpsY 
A. No, sir; I did ~ot know fully. 
Mr. Didlake: At this point I wish, if your Honor please, to 
put in evidence the statement of Mr. Davis' account that was 
· furnished ·him by Mr. Brunt, and the ·debit slips of the com-
pany. 
Q. If I recall correctly, you stated that after Mr. Barbee 
:first paid you the interest that you referred to, you never had 
a.ny further conversati<>n with him about the loan that had 
been made? 
A. No, sir. 
Q. '\Vhen you went to see Mr. Brunt, Mr. Ba.rbee.,s suc-
cessor, did he make any investigation of the matter for you or 
for the bank? 
A. Not at that time I do not think he did. It might possi-
bly be a little later. 
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. Did he make any search for any evidence of any loan 
th .t had been made for you 1 
. He told me that he could not find any record that I 
h d a $1,200 loan, nor .a note to cover it, either one. 
B the Court: 
. Why did you think he had a $1,200 note f 
p ge 11·} Mr. Lion: He testified he knew that that much 
had been loaned for him by Barbee. 
r. Didla.ke: Probably I had better ask him that question. 
Q. 'Vhat reason did you have for thinking that the loan 
\V s in the sum of $1,200 f . 
A. Mr. Barbee told me in person that he had a loan out 
o aro'liD.d $1,200-over $1,200. That is 'vhat he told me. 
· B the Court : 
Q. When did he teii you that f 
A. Tha.t was in 1925, I judge, sir. 
Q. And where f 
A. 1 was down to his brother's house, Mr. J\fadison Bar-
b e 's house, and he told me that. 
Q. What did you say when you receiYed that informa.tionf 
A. Did not make any ansv\Ter at all; I merely asked him 
r garding this loan at the time he and I were discussing the 
i terest on it, when interest would be due, and that is ·how 
tl e subject came up~ · 
y lV[r. Did lake : 
:Q. 'Did he reveal to you .at the time who the party was 
t at had borrowed that moneyf 
A. No, ·sir. · 
Q. Did yon subsequently see J\{r. Brunt about this matter 
a ter you first called to see him and demanded a 'statement 
o vour accountf 
· A. Yes, sir. I was in the bank on one or two 
age 12 ~ occasions after.wairds and discussed the matter 
with Mr. Brunt. 
Q. Did you upon that occasion, or either of those occasions, 
·aike any reference to a note of the Swan P:oint Canning 
(}mpany~ 
A. No, sir. .After I asked Mr. Brunt first to inv.estigate 
y loans and he could not find a record of this loan and could 
ot find a note, I then went to the bank and told hlm in case -a 
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note came in to notice whether it was signed by the Swan 
Point Canning Company or J. ~I. Barbee. 
Q. Why? 
A. Because at that time Mr. Barbee had ·Several Swan 
Point notes in circulation around there. I had been posted 
by my friends. 
Q. ....1\.nd yon suspected that loan he had made had been to 
the Swan Point Canning Company? 
A. That is the kind of a note I expected to get for that, 
yes, sii·. 
By the Court: 
Q. vVhy did you ask Mr. Brunt to ascertain whether that 
note was signed hy J. M. Barbee or the .Swan Point Canning 
Company? 
A. Simply because 1\fr. Barbee was secretary and treasurer 
of the Swan Point Canning Company and had no doubt bor-
rowed some money for them on different occasions, and nat-
urally that note could have been signed either by J. M. Barbee 
or the Swan Point Canning Company. It really 
page 13 ~ did not make any difference to me either way, be-
cause I had never loaned anything to the Swan 
Point Canning Company, but I had information given.me that 
is the kind of a note-
Q. (Interposing) V\7hat did you tell Mr. Brunt to do7 
A. I did not give him any instructions \vhat to do. I 
merelY asked for information. -
Q. You asked him to ascertain when the note was brought 
in whether it \vas signed-
A. (Interposing) In case the note was there at the time; 
I did not know. That is why I asked that question. 
By l\fr. Didlake : 
Q. Had you heard -in the meantime that there was some 
Swan Point Canning Company notes out and held by others~ 
A. Yes, sir. 
Q. vVha.t effect did that have upon your situation~ 
J\Ir. Oliver: "tVe ohject. 
The Court: Overrule the objection. 
l\ir. Oliver: \Ve except. 
The Witness·: Because I did not have any confidence in 
Swan Point notes for a settlement. 
Bv Mr. Did lake: 
·Q. And your objection \Vas then to. ascertain whether the 
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Io n had been made to the Swan Point Canning Company by 
Mr. Barbee? 
A. Yes, sir. 
Q. Did you subsequently see 1\fr. Barbee about 
ma.tter7 
. No, sir. After Mr. Barbee left the hank, I never sug-
ge ted the matter to Mr. Barbee at all. 
. Did you have any conversation with 1fr. Barbee after 
th t conversation with Mr. Brunt about the matter' 
. NoJ sir. · 
.. Did he come to see you about it? 
. He came to my house on the morning of November 3,. 
morning he gave .me the note, yes, sir. · 
. State to the jury what occurred a.t that time . 
. The note he broug·ht that morning was a s,van Point 
n e which Mr. Didlake told . you gentlemen about, and, of 
eo rse, we asked 1\fr. Barbee for security on it. My brother 
a d I examined the note, as I previously said, and asked se-
en ity on the ·note, and 1\tir. Barbee said at the time th~t the 
S an Point Canning Company had sufficient funds to pay 
al their indebtedness. "\Ve asked for security on the note, 
a d he said that Mr. Davies had taken over the Swan Point 
C nning Company. vVe asked if 1\fr. Davies signed the note, 
tt d he said no. 
imme~Ha tely took the note to the bank, and two hours 
la er it was refused at the bank, so the note to me has no 
v lue but evidence. · · 
. As I understand you, then, when the note was brought 
to your home by Mr. Barbee, you demanded some 
p gc 15 ~ security for the payment of the note as a condi-
tion to your accepting it-is that correctY 
. Yes. . 
Q. And he stated to you that Mr. Davies had taken over 
th affairs of the Swan Point Calll1ing Company and had 
s 'cient money to pay this note Y · 
. Yes, sir. , 
Q. And you then asked him if he \V'ould get 1\tir. Davies to 
m dorse the note~ 
. 1\tiy brother asked him that. 
Q. In your presence~ 
. Yes, sir. 
Q. What reply did he make? 
A. He said he would not. 
Q. What was then done with the noteV 
A. I took the note to the bank. Two hours afterward I 
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· presented it to Mr. Brunt, and lVIr. Smoot was in the bank 
a.t the time. . · 
Q. How did the note happen to b€ left with you f · 
A. Mr. Barbee left it on the table. 
Q. Did you tell him you 'vould not accept it f 
A. If the note was acceptable at the bank, I would accept 
~ 0 
Q. You say you went immediately to the bank~ 
A. Yes, sir.. · 
page 16 ~ Q. Did you present the note there Y 
A. ·Yes, sir, and asked them to discount it. 
Q. vVha.t were you told at the Bank of Occoquan? 
A~ Told me they could not do it ; they would be glad to 
take it for collection, but they would not think of discount-
ing it. . 
Q. Did ·you have any further conversation with Mr. Brunt 
at that time at the bank? 
A. No, sir, not at that time. 
Q. Did he ask you for the possession· of the note Y 
A. Mr. Smoot did in the ba11k with 1\tir. Brunt-that morning. 
Q. What rep~y did you make 7 
A. I told him I was merely keeping the note :for evidence. 
Q. I hand you this note, dated ~fay 15, 1926, in the sum 
of $1,260, payable six months after da.te, toW. V. Davis, and 
signed by the 8wan Point Ca1ining Company, by James M. 
Barbee, secretary, aud ask you if this is the note that was 
brought to you on November 3, 19'26~ by Mr. Barbee? 
A. Yes, sir, that is the note. 
lVIr. Didlake: If your Honor please, ·we 'vould like to offer 
this in evidence. 
Q. When you took the n9te to the bank, had you then got-
ten the statement of your account from the bank? 
A. N.o, sir. 
Q. Did you demand that the bank pay you the 
page 17} amount of that note when you took it .over? 
A. I told 1\fr. Brunt I held the bank responsible 
for that amount, and the money was used out of my checking 
account, and all I had to sho'v was a worthless note and I 
looked forward to the .bank to settle with me, and not the 
Swan Point Canning Company, because I never loaned them 
anything. . . 
. ·Q. Did you at that time kno'v anything about the :financial 
affairs or standing of the Swan Point Canning Company? 
A. I did know that my brother had loaned them around 
$500 two or three years before and it never had been paid. 
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. Had ·h.e made an effort to collect that $500! 
r. Oliver: We object, as irrelevant. 
he Court: I sustain the objection. .As fa.r as you have 
go e, it is all right, but I do not think you can go any fur-
th r . 
. Didlake : An exception. 
_ Q. You stated that Mr. Barbee, when he paid this interest, 
safd he had made a loan for you. Did you at any time re-
qu~.~s. t him or authorize him to make a loan for you~ 
r~· No, sir, not that I know of. . · 
. Didlake : All right, gentlemen. 
CROSS EXAMINATION. 
Mr. Oliver: 
. Mr. Davis, yon say yon are still a traveling salesman? 
A. Yes, sir. I have been home for quite a while 
e 18 } now, but that is ~y vocation in life, I guess, from 
now on . 
. You have not been on the road, as a matter of fact, for 
eral months Y 
. No, I admit that I have not. 
. During the time this was going on, you frequently re-
tn ed to Occoquan, in which you lived, did you not~ 
Yes, sir . 
. And went to the bank on a very considerable number of 
o asionsY 
. Mr. Oliver, 'vhen I was traveling down in Teilnesee dur-
i 1924, 1925, and part of 1926, I. only got home about three 
or four times a year, and, being home for the week-end then, 
I ad very little time to go to a bank. 
. And you would usually on those· occasion go to th~ bank,· 
w uld you not t 
. No, sir . 
. Did you ever go to the bank in 1924 when Mr. Austin 
B rbee was there Y 
. Yes, sir. . . 
. Yon have seen Mr. Austin Barbee in the bank with Mr. 
J. M. Barbee, have yon~ 
·. Yes, sir . 
. Now, Mr. Davis, is it not true that out of an approxi-
m te number of 56 debits on your account, about half of 
th m were debit. slips, and not checks Y 
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page 19 } Mr. Didlake : If your Honor please, I do not see 
that that has any relevancy. 
The Court : Overrule the objection. 
1\fr. Didlake: I note an exception. 
A. The debit slips were against a young man, Mr. C. H. 
Beach, in college in R.ichmond, Va. I authorized Mr. Barbee 
for him to check on my account while he was down there in 
school. 
By 1\fr. Oliver: 
Q. So that you did orally authorize Mr. J. M. Barbee to 
charge to your· account, checks drawn by Mr. Clifford H. 
Beach-is that true 7 
A. Yes, sir. 
Mr. Didla.ke: I note an exception. I object to that ques-
tion, sir. 
The Court: Now, Mr. Oliver, wha.t is the relevancy? 
1\'[r. Oliver: The relevancy is this: This witness has testi-
fied that 1Ir. Bai'~bee had no authority to charge his account 
with debit slips-that is the inference to be dra:wn; that is 
the contention of Mr. Didlake, that Mr. Barbee did not have 
that authority. ·\ve have the complete account here which 
they have absolutely put in evidence, and I am asking him 
about this account for two reasons. I might as well be en-
tirely frank. The first is that I want to test his recollection 
about it, and the second is that I think we have a right to show 
the course of dealings between Mr. Davis here 
page 20 ~ and ~fr. Barbee and the bank, and in this case the 
usual way of withdrawing funds from this was not 
by Mr. Davis on his personal check, but on slips of the iden-
tical character of those on which they are bringing this action. 
'rhe Court: 'Vhen this other person drew on tha.t account, 
how did he draw when it 'vas charged to tha.t accountY 
~Ir. Didlake : I think there were checks drawn, and Mr. 
Davis simply gave l\1r. Barbee authority to honor those 
checks. 
l\1:r. Lion: But is not this true, that so far as Mr. Da.vis 
is concerned,. while the checks were given by Beach, it was 
cl1arged to Mr. Davis' account on a. debit slip? 
The Court: I sustain the objection. 
(To the jury:) On the dealings between Mr. Davis and some 
person whom he hacl authorized in Richmond to draw checks 
on his account, they are not relevant to the matter we are 
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tr ing this morning, and you will therefore disregard that 
e deuce. 
r. Oliver: We note an exception . 
. Do you mean to tell the jury that no other debit slips 
w re charged against your account except the Beach dealings 
an· the Swan Point Canning Company 1 
. No; there is another one there, my sister-in-law, Mrs. 
N. C. Davis. · · -
. Is that the one of Novembe·r 10; 1922, for $300, that 
was transferred to Carl Davis at your request¥ 
A. I cannot remember the date on that. That 
is not the one I am ·speaking of . 
. . Did you not orally authorize and direct Mr. Barbee to 
plt,ce $300 to the credit of your nephew, Carl D'avis, and 
to !charge the same to your account~ 
~r. Didlake: If yo'ur Honor please, I object to that. I do not think it has any connection with the issue in this case. he Court: Isn't it about the same thing I have already ru don~ r. Oliver: I hardly think so, because this witness-I think 
w have a. right to have it -shown, not with some other a~­
co nt, some other bank, but the right to show to this jury the 
co rse of dealings between this plain tiff and the bank and Mr .. 
B .rbee similar in every way to the case here. It is the same 
ac ount, all charges on the same acc.ount, and they put them 
in evidence, a.nd I have a right to show what these differ-
en items are for. 
. he Court : I think yori would if you were showing that he 
au horized the loan. 
r. Oliver: That is. wl1at we are trying to do. That was 
hi manner of authorizing it, an oral instruction to charge 
to his account. · 
he Court: That he orally authorized other people to check 
on his aecountf 
A-Ir. Oliver: Not wl1at he told Mr. Beach, but 
what he told Mr. Barbee, as the eashier of the 
ba k, although without any written instructions, that wl1en 
th se checks or orders came in from Beach, to charge them · 
to his aceount. 
he Court: I have already ruled on the Beach matter.. I 
w' 1 sustain the objection. 
r. Oliver: We except. 
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Q. Are they the only' instances where you gave oral in-
structions? 
Mr. Didlake: I object to that question, unless he can show 
it relates to this controversy between the bank-· 
Mr. Oliver (Interposing): I think I have a right to test 
his recollection. 
The Court : Let us see what the nature of the instructions 
was. Gentlemen, here is what I am trying to get at: If there 
was a course of dealings with respect to the loans by them, 
that is all right. 
Mr. Oliver: That is the Carl Davis charge. 
The Court: That he may have given them that moneyT 
~Ir. Oliver: It is true. This was understood to be a rela-
tive, by Mr. Barbee. . 
The Court: You cannot ask the 'vitness anything about that. 
page 23 ~ By Mr. Oliver: . 
Q. Please state if, on November 10, 1922, you 
did not agree to make a loan to Carl Davis and give oral in4 
structions to J. ~I. Barbee, cashier of the Bank of Occo-
quan, Incorporated, to let Carl Davis have three hundred dol-
lars and charge the same to your ~count? 
A. I did have him give Carl Davis the $300. · 
Q. And that was represented, was it not by a debit slip~ 
A. It should have been represented by a check. 
Q. Did you give a check for it? 
A. No sir; I did not. 
Q. Did you not on August 17, 1925, make a loan of $100 
to Ed Hamill, and give oral instructions to Mr. Ba.rbee to 
let Mr. Hamill have that money and charge. it to yout ac-
count? 
A. I positively did not. 
Q. Did you afterwards ra:tify that transfert 
A. Mr. Barbee loaned that without my instructions, and 
Hamill still owes it to me. 
Q. But you acepted the note, and you have that note now 
in the Bank of Occoquan for collection-is not that true 7 
A. Mr. Barbee gave me no note; never did. 
Q. Rave you no~ left with the B~nk o! Occoquant/ lnco.r-
porated, for collection, a. note of Ed Hamill representing that 
debit slip of $100 on .August 17, 1925? . · _ 
· ·A. No, sir. I did not leave that for collection. I left it 
with Mr. Brunt. 
Q. But you did accept. that note and leave it in 
page 24 ~ care of Mr. Brunt? . . . 
A. I did not accept that note until next June. 
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. But you did accept it ~ 
. },~Ir. Hamill gave me the note and told me he had got-
te~ the money. · 
~ . And you accepted it and ratified what Mr. Barbee had do et · ~. I do not know whether you. call it ''ratified'' or not . . When was the first time anything was said to you about lo ns to the Swan Point Canning Company by Mr. Bar.beet . He never mentioned the Swan Point Canning Company to me regarding loans. ~. You merely kne'v that Mr. Barbee, under authority fr m you, had loaned out something over $1,200 to someone w se name he did not tell you Y . Yes, sir. 
. And you thereafter accepted interest on that f 
. Yes_, sir. 
. - . Did you not later accept another payment of interest Y 
. Yes, sir. . 
Q. How many payments of interest were made to you on 
th tt 
. I cannot recall whether it was two or three, because 
at that time I was home very little. 
Q. And during that period of time, you made 
no demand on the Bank of Occoquan for payment 
o tell them that l\tlr. Barbee had withdrawn funds without 
y. ur permission ~ 
A. No, sir; I had not any reason to. 
Q._ When Mr. Barbee brought you the note of the 'Swan 
P int Canning Company for $1,260, did that not represent 
t e amount tha.t Mr. Barbee told you he had loaned for you Y 
A. I had no exact record of that amount, Mr. Oliver. 
Q. But you took the note with the understanding that that 
c vered that amount? 
A. I took the note as evidence of the loan, because I did 
n t have a record of the bank of the loan, nothing to show 
f r it. · 
Q. If that is true, why did you go \vithin two hours after 
y u got it to the Bank of Occoquan to try to discount that 
n te a.t the bank Y 
A. Because I told 1\Ir. Barbee, in the presence of my 
b other, that if the note was acceptable to the bank it was 
a ceptable to me. · 
Q. You knew, of course, that Dr. Ifornbaker made your 
n te absolutely goodY · 
A. No, sir ; I did not. 
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Q. When was it that lvir. Barbee paid you the first interest 
on this $1,200 note-in 1924? 
A. I cannot recall whether it was 1924 or 1925. 
Q. But one way or the . other~ 
page 26 ~ A. Yes, sir. 
Q. And, if in 1925, it was in the early part of 
1925! 
A. I cannot remember the exact dates on that. 
Mr. Oliver: That is all. 
We would like at this time to call for all of the vouchers 
accompanying this account, the account that has been filed 
here by the plaintiff himself. An account is merely a record 
of the checks and debit slips and other charges that accom-
pany it, and we contend that ·should not be admitted in evi-
dence unless all is filed together, because the sta.tement alone 
is not complete without the vouchers and we ask for the pro-
duction of the vouchers which were sent to Mr. Davis at the 
same time the accounts which have been filed were sent to 
him. 
The Court: I thought that you offered them. 
Mr. Lion: Only a. few of them. 
Mr. Dicllake: These debit slips, sir. 
The Court : Some time during the case, I think that is 
proper, that they should be offered in evidence. 
· 1\'Ir. Didlake: That is simply an indirect way of getting be~ 
fore the jury the very matter you have passed upon as being 
irrelevant, the question <?f these other debit slips and the 
~Specific authority to Mr. Barbee to honor checks drawn by 
Beach. 
The Court: I will instruct the jury in what respect they 
should consider these records; I do not -see how you can get 
the record before the jury unless you put them all 
page 27 ~ in. 
Mr. Didlake: With that instruction to the jury, 
I will give Mr. Oliver all 've have. I requested Mr. Davis to 
furnish me everything he has of his transactions with the 
bank, and these are all we have. 
Mr: Oliver: We desire now to offer these in evidence, with 
the accounts or statements. 
The Court : Do you rest Y 
Mr. D~idlake: No, sir. I 'vould like to ask the witness a 
question. 
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RE-DIRECT EXA~1INA.TION. 
Mr. Didlake: 
. Mr. Davis, you have been asked about a loan of $300 to 
1vi . Carl A. Davis . 
. Yes, sir. 
. I hand you this e-heck dated November- 3; 1922, signed 
by Carl A. Davis, and payable to the order of George R. ·Able, 
an drawn on the Bank of Occoquan, and ask you if that is 
th check to which you referred in your testimony as evi-
de cing that loan? 
. ·Yes, sir; that is the check. 
. And that check has attached to it a memorandum, with 
yo r name at the top-"W. V. Davis--charge to vV. V. Davis' 
ac ount, by authority of him". Do you kno'v in whose hand-
w "ting that _memorandum is? 
A. No, sir; I really do not. . 
pa e 28 ~ Q. Was that, so far as you know, written on 
there by someone connected 'vith the Bank of Oc-
c uan~ 
. I judge that it was . 
. Was that memorandum attached to the check when the 
ch ck was returned to you Y 
. Yes, sir.· 
. You did, then, as I understand it, give Mr. Barbee spe-
ci c authority to honor this check, drawn by Mr. Carl A. 
D vis? 
. Yes, sir, I did . 
. The debit slips that were placed in evidence aggregated 
$1 850, showing a transfer by ~Ir. Barbee ·of that sum to the 
cr dit of the Swan Point Canning Company. Do you know 
w ether any portion of that sum of $1,850 was ever put back 
in your account f 
. I really do not. . 
. You do not know, then, whether this note of $1,260 rep-
-re .ents all of you~ money that was turned over by Mr. Barbee 
to the s,van Point Canning Company f 
. No, sir, I do not . 
. Was ever any other note of the Swan Point Canning 
pany, other than the one put in evidence, presented to 
7 
. No, sir, I never saw a note except that one . 
. You stated that you knew nothing about the Ed Hamill 
note of $100 until Mr. Hamill brought the note 
pa o-e 29 ~ to you . 
.A. Mr. Hamill came to me the following June, 
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went in the bank with me and made up this note after it was 
loaned in the fall or summer of 1925, and he gave me a note 
for it next June. 
Q. He gave you a note in June of what yearf 
A. 1926.. 
Q. Was it before or after Mr. Barbee left the bank as 
cashier~ 
A. I have my dates mixed there. It was after Mr. Barbee 
left the bank.· I.t must have been J nne, 1927, that he gave me 
that note. I cannot recall exactly. 
Q. But you are sure it was after Mr. Barbee ceased to be 
cashier at the hankY 
A. Yes, sir. 
Q. And that was the first knowledge yon had that a loan 
l1ad been made to Hamill, ·or the amount of the loan Y 
A. Yes, sir. Hamill never asked me for a loan at any time. 
never did. 
Mr. Didlake : I think that is all. 
RE·-CROSS EXAMINATION. 
By ~Ir. Oliver: 
Q. ::Mr. Davis, you had previously authorized Mr. Barbee 
to make these loans for you, had yon not? 
A. That depends on what loans you are speaking of. 
Q. All of the loans which Mr. Barbee made for 
page 30 } you and charged to your account. 
· A. No, sir ; I cannot say I did. 
Q. Did you not in the bank on more than one occasion tell 
~fr. J. ~1:. Barbee, in tl1e presence of Mr. Austin Barbee, .who 
was there, that you would like for him to lend· your surplus 
or a part of it out to people he considered good, at six per 
cent interest Y 
A. No, sir. 
Q. You at no time gave Mr. J. M. Barbee any such instruc-
tions? 
A. Mr. Barbee suggested a. loan to Mr. Pierce to me on 
one occasion that I spoke of before, and I told him to let him 
have it, but I never authorized any more. 
Q.. Will you kindly tell the jury which of these vouchers 
aggregating $1,860 which have been offered in evidence by 
you, you are bringing this action on? 
A. None of these were authorized by me. 
Q. My question was, on ·which of these vouchers are Y9U 
bringing this present action for $1,260~ What does that 
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a ount of $1,260-what items are included in that $1,260 out 
of these vouchers that you have filed Y 
. My suit is against· the note alone. As to those vouch-
er , I have no confidence in the vouchers at all. 
. In other words, you are bringing this action against 
the Bank of Occoquan, Incorporated, on a note 
p e 31 ~ given to you by the Swan Point Canning ·Com-
pany, by J. M. Barbee, Secretary, dated ~fay 15, 
19 6, and payable six months after date-is tha~ correct Y 
r. Didlake: May it please the Court the record shows 
a a.inst .whom the suit is brought. 
r. Lion: It does not. 
[r. Didlake: I beg your pardon; the declaration sets its 
0 t. 
e
r. Lion: The declaration simply says a lump sum of 
$1 60. 
r. :Didlake: It names the defendant and cites the fact 
th certain deposits were made by plaintiff in the defendant 
b~nk, for which he has not been paid. . 
~he Court: I overrule the objection. r. Didlake : An exception. A. The note I am using merely for evidence. I do not ~ow that $1;260 covers the amount of my loss at all. I do not 
t "nk it does. 
B Mr. Oliver: 
Q. Which of these vouchers are included in that amount of 
$ ,260? 
A. You can include them all in it, Mr. Oliver. 
Q. Can you tell the jury how you include $1,860 in $1,260! 
A. No, sir, I cannot tell the jury that. The jury can make 
t eir own decision. 
p ge 32 ~ Q. Are you unable or un,\illing to tell the jury 
the several items included in your claim for 
.$ ,2607 
A. No, Mr. Oliver. 
Q. Then please tell the jury which items are included in 
t e $1,260. 
A. That slip there is all I had to go by, and the note. I 
h :ve no record in the bank of my loans. Use your own 
j dgment. That is my answer. 
Q. I hand you these several vouchers .and ask you if you 
ill not select the ones covered in your claim for $1,260 on 
hich this action is based Y 
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A. I' could not select the ones. 
Q. So :you admit you do not know on what this action is 
based so far as the items are concerned ~ 
A. Not necessarily admit no, that I do not know: Mr. Oli-
ver. 
Q. Then if you do know, why don't you please tell the jury 
what are included in itf -
A. I la1ow, Mr. Oliver, that the amount runs over the 
amount of the $1,260 note. I have no way to ~bring out the 
slips. 
Q. But the slips are right here in court, and you produced 
them in evidence . 
. A-4 I never kept a book record of it myself. 
Q. If he owed you $1,850, why did you bring this action 
for only $1,260' 
A. Mr. Oliver, at the time that note was given 
page 33 } to me, I had no record of the debit slips or any-
thing in the world. That was not given to me until 
a year later. 
Mr. Oliver: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Didlake : 
Q. Mr .. Davis, is it possible for you to take these several 
debit slips aggregating $1,850 and tell from your account that 
the bank furnished what part of those sums was replaced by 
~Ir. Barbee, other than by using the note as evidence of the 
amount that was not replaced 1 
Mr. Oliver: Objected to, as leading. 
The ·Court: Overrule the objection. 
Mr. Oliver: We except. 
A. No, I do not .believe I could, 1\IIr. Didlake. 
Mr. Didlake: That is all. 
RE-CROSS EXAMINATION. 
By Mr. Oliver: 
Q. You did have those slips in your possession before you 
ever instituted this action, did you not? 
A. No, sir .. 
Q. When did you receive the first statement from Mr. 
Brunt, having all these slips 7 
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A. April, 1927. 
Q. When did you bring these actions 1 
A. As well as I remember, in August of that 
.ye r. Am I right, Mr. DidlakeY 
r. Didlake: The record itself shows the date. 
Mr. Oliver: 
· . So that you had those vouchers from April to· August 
be ore you instituted this action? 
. I possibly did . 
. Why did you tell the jury 'just a few minutes ago that 
did not have them? 
. I said at the time the note w'as given me I did not. have 
th se. 
. Was not my question, didn ;t you have these vouchers in 
yo r possession before you instituted the action t That- was 
m. question. 
. The note was given to me in 1926, November 3, and 
th se vouchers were given to me in April, 1927 . 
. And you had them from .April, 1927, until August, 1927, 
be ore you instituted this action Y 
p 
. Yes, sir. 
r. Oliver: Several months. That is all. 
r. Didlake: That is all, Mr. Davis. 
r. Didlake : I will call 1\{r. Samuel E. Da.vis. 
Whereupon-
SAMUEL ELLIS DAVIS, 
'vas produc:ed as a witness in behalf of the plain-
ti , and, after having been first duly s·worn, wa~ examined 
a d testified as follows: 
DIRECT EXAMINATION. 
Mr. Didlake : 
. Mr. Davis, you a.re a brother of the plaintiff who bas 
ju t testified, are you not ~ 
.. Yes, sir. . 
. Do you recall the occaSion on November 3, 1926, when 
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Mr. Barbee came to your house to see your brother about this 
matterY · 
A. Yes, sir. 
Q. Prior to that date, did you know anything about your 
brother's connection with that bank, about the state of his 
account? 
A. No, sir, only such things as he would say in conversa-
tion.· I would see no evidence. 
Q. Will you kindly state to the jury the conversation .that 
occurred between Mr. Barbee and your brother upon that oc-
casion, whieh you heard Y 
· . Mr. Oliver: If the ·Court please, we object to any statement 
Mr. Barbee may have made at that time, on November 3, 
1926, as evidence against the Bank of Occoquan, Incorpo-
rated, for the reason that at that date Mr. J. M. 
page 36 ~ Barbee's eonnection with the bank had been en-
tirely severed, and any statement he might make 
would not b~ evidence against the bank. 
The Court: Overrule the objection. 
Mr. Oliver: We except. 
A. Mr. Barbee entered my house when my brother and I 
were together and presented him with a note, stating that that 
was in settlement of a loan, or in satisfaction of a loan. My 
brother looked at the note, passed it to me, and asked me what 
I would advise. I examined the note and saw that it was a 
note signed by the Swan Point Canning Company, by its sec-
retary, Mr. Barbee, and I saw that. there was no endorser on 
the note other than that, and I returned it to my brother with 
the statement tha.t it was of no. value. Mr. Barbee undertook 
to explain that it was a note that could be collected, and I 
suggested then that it should be endorsed. He made the 
statement that Mr. Davis had in his hands funds of the Swan 
Point Canning Company sufficient to pay all its indebtedness, 
and I suggested then that Mr. Davies, being in that position, 
would be willing to sign the note. He said no, that that could · 
not be done, and at that my brother told him that he could not 
accept that note in that condition, that he would have to have 
it secured. Mr. Barbee laid the note on the table where we 
sat, and left the house. Shortly afterwards there was a fur-
ther conversation about other matters, and my brother took 
the note, and remarked to me-
.Page 37 ~ The Court (Interposing): Do not tell what your 
brother said to you. 
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Mr. Didlake : 
. Do you know ·what your brother did with the note after 
th tY 
. Only by hearsay . 
. Did he leave the premises with the note in his posses-
S! ~ 
. . Ile did. . 
. I-Iow soon after the conversation with 1\fr. Barbee Y 
. I judge within an hour or so. I do not think it was 
m re than an hour before he left the house after receiving 
th note. 
. Do you know where he went¥ 
I. He went to Occoquan. I accompanied him. . Do you kno'v whether he went to the Bank of Occoquan t . I saw him enter the bank . . Did you see him in conversation with 1\-Ir. Brunt? jA. I did not. I did not enter the bank at the time he did. 
I did not see him in conversation with anyone in the bank. 
1 
• At the .time this conversation oc.curred with 1\IIr. Barbee, 
di you know the financial condition of the Swan Point Can-
g Company? 
r. Oliver: We object. It is entirely irrelevant what this 
witness kne'v about the Swan Point Canning Com-
p ge 38 ~ pany, he not being a. party to the case. 
Mr. Didlake : I was going to ask him further 
ether he communicated his knowledge to his brother· at the 
f e. 
The Court: He said that. 
Mr. Didlake: That is right; I remember. I withdraw that 
·q estion. 
Mr. Oliver: No questions. 
(Witness excused.) 
Mr. Didlake : We rest. 
The Court: Call your first witness. 
Mr. Oliver: Mr. James M. Barbee. 
Whereupon-
JA~IES M. BAR.BEE, 
s produced as a witness on behalf of the defendant, and, 
a ter havin.g been first duly sworn, was examined and tes-
ti ed as follows: 
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· DffiECT EXAMINATION. 
By Mr. Oliver: 
Q. Your name is James M. Barbee Y 
A. Yes, sir. 
Q. You were born and spent pretty nearly your entire life 
whereY 
A. Prince "\Villiam County, with the exception of twenty 
years in Richmond and two years in Washington. 
Q. '\Vhere is your home at this time Y 
page R9 ~ A. My home is in Occoquan. I am at present 
working in \V ashington. 
Q. Where? 
A. St. Elizabeth's Hospital. 
Q. ],rom 1.922 until August 11, 1926, where were you em-
ployed' 
A. Bank of Occoquan. 
Q. In what capacity~ 
A. Cashier. 
Q. During that entire period, what authority, if any, did 
yon have as such cashier, given you by .the Bank of Occoqu~n, 
Incorporated, to lend out money of its depositors? . 
~Ir. Didlake: I do not think that tha.t has any relevancy at 
all. I do not think it has anything to do with it. It is a ques-
tion of what authority he had from Mr. Davis, the plaintiff. 
~,he Court: I sustain the objection. 
Mr. Oliver: Ultra vires, I would suggest-it is on the 
ground that it would be an ultra vires act. The ;scope of 
his authority is a very important question to determine here. 
The Court: Suppose it is. This man had deposited his 
money there, and the bank would be responsible whether he 
had authoritv to take it or lend it or whatever he did. 
Mr. Oliver~: We note an exception. 
Q. During that same period, in what other busi-
page 40 ~ ness were you engaged? 
· A. S:wan Point Canning Company. 
Q. Of wl1om did the Swan p·oint Canning Company con-
sist? 
A. Dr. Frank W. Hornbaker and myself. 
Q. What was the total amount of loans made to the Swan 
Point Canning Company by ·w. V. Davis Y 
A. $1,260. 
Q. Please ·state if the entire $1,260 was drawn or if any 
interest was inclnded therein, and, if so, how much interest'! 
A. $10 interest, $1,250 principal. 
38 Supreme Court of Appeals of Virginia .. 
. Will you take these vouchers and tell the jury whether 
or not they represent the amount of the several loans made 
to the Swan Point Canning Company by W. V. Davis~ 
. $225, $225, $200, $300, and $300 . 
. Plus $10 interest? 
. Plus $10 interest . 
. ~By whose authority were those loans made to the Swan 
· nt Canning Company? 
. Well, Mr. Davis gave me· authority, or told me I could 
pu out some money. He did not say put it to any special 
pa ty; ·he did not designate anybody it could be loaned to . 
. Please tell the jury what, if any, information, Mr. W. V. 
D vis had from time to time as to the state of his account 
the balance due him thereon. 
A. Well, he had no statement from me the whole 
pa e 41 ~ time I was in the bank. Probably when he would 
come in and make a deposit, he would say, ''How 
m ch have I to my credit'' 1-and I would tell him. 
. On how many occasions did you give Mr. Davis an oral 
st tement as to the balance which he had to his credit in the 
ba kY . 
. I could not say the number of times; several times. 
: Who was present on any of those occasions, so far as 
yo can recall T 
. Well, I-of course, Austin 'vas in the bank; at the time 
he was there he was present; whether he heard the conver-
sa ion I could not say . 
. When 1\tir. Davis inquired about interest and as to what 
yo had loaned out for him, what did you inform him~ 
. Well, there was never anything, any amount stated to 
be the amount. I would just pay him the interest, what was 
d him up to a c-ertain date. There wa.s not any amount 
sp, ke of at all. . 
. . What objection did he make, if any, to your having 
m de these several loans Y 
. No objection . 
. Please state whether or not the interest 'vas paid by 
th Swan Point Canning Company_ without, request )or 
wl ether it would be requested on occasions by Mr. Davis? 
- A. Well, I do not know that Mr. Davis ever 
p O'e 42 ~ made any request. When he would come in I 
'vould say, "I have so much interest for you", and 
tn ned it over to him. 
. State whether or not he ever refused to accept interest 
o these loans. 
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A. No, sir. 
Q. Mr. Davis has testified that you made a loan of $100 
to Mr. Ed Hamill on August 17, 1925, and that he did n~ 
know anything about it until the following June. Tell the 
jury on whose request and on whose authority this loan was 
made to }fir. Hamill. 
A. Mr. Davis came into the hank, and I would not testify 
that Mr. Hamill was in there when he made the remark, but 
he said, "Ed has to have $100 to pay on his car, and if I 
have got it, let him have it''. 
Q. And when request was made by 1Ir. Hamill, what did 
you do? 
A. I gave him the money. 
Q. You have stated that you never rendered to Mr. W. V. 
Davis a written statement of his account during the period 
about which you have testified. Tell the jury why you did not 
render to him any such statement. · 
A. Well, he was out on the road a good many times, and 
he never requested one. 
Q. When you told him the amount of his cash balance from 
time to time as you have testified, what objection 
page 43 } did he make as to its being less than it ought to beY 
A. None. 
. Q. Mr. Barbee, when you made these several loans aggre-
gating $1,250 plus $10 interest, or a total of $1',260 to the 
Swan Point Canning Company for W. V. Davis, what con-
nection, if any, did the Bank of Occoquan~ Incorporated, have 
in that transaction Y 
A. None whatever, sir. 
Q. When did you sever your connection with the bank? 
A. On the 11th day of August, 1926. 
Q. What interest, if any, have you had in the bank since 
that time? 
A. None whatever, except to deposit a check there once in 
a while. 
Q. Under what bond, if any, were you as cashier of the 
hankY 
A. $3,000. 
Q. When did that expire, according to the terms of the 
bond? 
A. February 1, 1927. 
Mr. Oliver: That is all. 
----,---------------. 
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CROSS EXAMINATION. 
Mr. Didlake: 
.-Mr. Barbee, you stated that your home is at Occoquan. 
Have you not been living in Washington for the 
p ge 44 ~ past two or three years~ · 
A. Yes, sir, but I have property at Occoquan 
a d pay taxes on it. 
Q. But you live in Washington t 
A. I live in Washington; have been for two years. 
Q. All of the loans you claim you made for Mr. Davis were 
de during the time you were cashier of the bank-is not 
at true¥ · 
A. Yes, sir. 
Q. Now, you said the loan you made for him was how 
ch~ 
A. $1,250. 
Q. And to whom was that made T 
A. To the Swan Point Canning Company. 
Q. When was that madeY 
A. It was made in 1924-all of it was. 
Q. On what date in 1924 Y 
A. January 9, 1924, $300; }Jiarch 31, 1924, $300. July 8, 
1 24, $200; August 26 1924, $225; September 15, 1925, $225. 
Q. So that loan, then, made to the Swan Point Canning 
ompany was not made at one time Y 
A. No, sir; at different times. 
Q. What interest did you pay Mr. DavisT 
A. Six per cent. 
Q. When did you first pay him interest Y 
A. I could not tell you e~ac.tly, Mr. Didlake. I 
age 45 } imagine it was in, probably, 1925. 
Q. How much did you pay him~ 
A. $30. 
Q. For how long a period did that cover 1 
A. Why, I could not tell you that. It covered the interest 
the loan up to that time. 
Q. Yon say that was in 1925 f 
A. As well as I remember, yes, sir. 
Q. And you paid him then $30? 
A. Yes, sir. 
Q. Will you explain to the jury what became of the $600 
overed by this debit slip of November 3, 1923, that is marked 
' Credit to the Swan Point Canning Company''? 
A. Well, Mr. Didlake, to the best of my knowledge that was 
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a previous loan, before the ones included in that not that 
was made, which was afterwards credited back to Mr. Davis' 
account, and not all at one time, but in small amounts. 
Q. Credited back in small amounts? 
A. ·Yes, sir. 
Q. When was it credited bac.k? 
A. vVhen was it? 
Q. Yes. 
A. Well, I imagine around in, maybe, 1924, or maybe as 
late as 1925. 
Q. 1924 and 1925? 
page 46 ~ A. Yes, sir. 
Q. So that loan there, you say, of $600, was 
a different loan from the loan of $1,250? 
A. ·Yes, sir. 
Q. Why didn't you refer to that when I asked you a while 
ago how much the loa.n was 7 
A. I meant-1 only had reference to the note that was pre-
sented here. 
Q. That was repaid, you say, in installments in 1924 and 
- 19257 
A. Yes, sir. 
Q. Had that loan of $600 been repaid before the other was 
made? 
A. Not all of it, no, sir. 
Q. How much of itT 
A. I imagine maybe $100 or so, to the best of my knowl-
edge. 
Q. I hand you a statement here that ~Ir. Davis received 
from the Bank of Occoquan that was apparently made by Mr. 
Brunt, your successor. Will you examine that and state 
whether or not that statement is correct? 
A. That is a correct statement, yes, sir. 
Q. Will you indicate to the jury, in the places on that state-
ment, these repayments? 
A. I could not possibly do that, Mr. Didlake. I would 
have to have the deposit slips; I would have to 
page 47 ~ have slips to show that; my memory would not re-
call that. 
l'Ir. Didlake (To Mr. Oliver): Have you got those? 
· Mr. Oliver: We were never asked for any ·deposit slips. 
Mr. Didla.ke: I ask you for all your records connected with 
these transactions. 
there is no dispute as to the amount deposited. / 
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. t 
r. Didlake: I asked you for every record that related to 
transaction. · 
r. Oliver: I doubt if we have any record; banks do not 
ke p records indefinitely. 
r. Didlake: You called on us for the checks, and we would 
li e to have the deposit s]ips. 
r. Lion: We haven't them here. 
he "Vitness: I am under the impression, ~{r. Didlake, that 
th1s one here (indicating), probably in February, $300, was 
on , I would not swear to that. . 
B Mr. Didlake: 
. February of what year? 
. ·No; I beg your pardon; that is· not right. That is' be-
fo e the loan was m&de. Well, I could not tell you; I would 
no testify to that. 
. . So, then, when you stated a while ago that the loan made 
you to the Swan Point Canning Company for Mr. Davis 
was $1,250, you were not correct insofar as you did 
e 48 ~ not include this first loan? 
A. Well, that was intended for the note that 
w s presented. 
. And tha.t second loan was made, then, before the first 
lo n wa.s ever repaid_, 
. Oh, yes, sir . 
. You say Mr. Davis authorized you to make loans for 
hi . Where did that conversation occur? 
. Why-well, the first anything was said about it, as Mr. 
D vis stated in his evidence, he talked to me about a loan to 
:M . Pierce. At that time we were talking about making a 
lo n of $600. That loan was never made, because the $600 
w s not sufficient for Mr. Pierce's amount, and he got his 
lo· .n otherwise . 
. So when that matter came up, you explained to Mr. 
D vis who the party was who wanted the money, the amount 
of the loan~ and its security, didn't you~ 
. I did, sir . 
. And 1\{r. Davis approved the loan and the matter fell 
th ·ongh because the party made ot4er arrangements Y 
. Yes, sir--well, Mr. Davis did not have enough to make 
th loan he wanted . 
. When did you next have a conversation with Mr. Davis 
a out making loans for him? 
A. He said if I could put some out at six per 
p ge 49 ~ cent on good interest, he would rather get six per 
cent than letting it lay idle. 
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Q. Was that conversation before the Pierce matter came 
nuY 
... A. After. 
Q. When you made this first loan of $600 to the Swan 
·Point Canning Company, .did you tell Mr. Davis about itY 
A. No, sir. . 
Q. \Vhen did you tell him Y 
A. Not until I pqid him interest. 
Q. Did you pay him interest on that? 
A. Yes, sir; that ·was included in the first interest I paid 
him. 
Q. Of $:10? 
A. Yes, sir, and maybe on some of the others at the time. 
Q. Do you know how much interest altogether you paid 
Mr. Davis·~ 
A. No, sir, I do not. . 
Q. Did you make him more than one payment of interest 7 
A. Yes, sir. 
Q. More than two? 
A. I do not know that I did. 
Q. If you made him more than one payment, how much was 
the next payment? 
A. I think probably either payment I made him was $30. 
Q. Have you paid him all tl1e interest Y 
page 50} A. Up to the time that note was made out. 
Q. To the best of your recollection, you made 
him two payments of $30Y 
A. Yes, sir. · 
. Q. "\Viii you explain to the jury how that covers the inter-
est on a loan of $600 from November 3, 1923, which was re-
paid in installments in 1924 and 1925, and another loan of 
$1,250 that began in January, on January 9, 1924, and ex-
tended up to November 15, 1926? 
A. Well, according to my figuring-! have not figured it 
out exactly. Of course,· when I gave it to Mr. Davis, I fig-
ured if. 
. Q. "\Vhen did Mr. Davis first know you had lent this money 
to the Swan Point Canning Company~ 
A. Well, the first _time he knew it, to my knowledge, was 
when I gave him the note. That is the first time he had ever 
asked me who it was, and I had never told him. · 
Q. So far as you know, he had never any knowledge that 
the borrower of his money was the Swan Point Canning 
Company until November 3, 1926, when you took this note of 
$1,260 to him Y · 
A. No, sir. 
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. Mr. Barbee, about this Hamill loan, you say that Mr. 
D :vis was in the bank and directed you to lend that money 
to Mr. I-Iamill? 
A. He did, said if he had that much to his 
e 51 ~ credit, let Ed have it. 
Q. Did you request him to sign a check drawn on 
account for $100? 
. No, sir. 
. He was right there in the bank Y 
. He was right there. 
Q. So you made the loan to Mr. Hamill without taking that 
p ecautionf 
A. Yes, sir. 
Q. Did you request Mr. Davis at any time, when you made 
t ese loans one of his· account to the Swan Point Canning 
b mpany, to draw his check on his account for those sums~ 
A. I did not. 
Q. You had ample opportunity to do it? 
A. Well, I could have .done it at times when he came home. 
0 course, lots of times he was on the road when I got those. 
0 course, if I had been as partieular as I might have been, 
I should have asked him to give a check 'vhen he came in. 
Q. But you never broached the matter to him, even after hr returned home, to confirm what yon had done y 
. A. No, sir. 
Q. Along about that time~ th~ affairs of the Swan Point 
0 nn1ng Company were getting 1n pretty bad shape, weren't 
t eyf 
A. I cannot say they were. Money was pretty tight at that 
timef 
ge 52 } Q. The only two back of it were you and Dr. 
Hornbaker? 
A. Yes, sir. 
Q. It did finally go out of business, in October, 1926, be-
e use of insolvency, did it not? 
A. No, sir, because we 'vere not making any money, and 
t at was an agreement between Dr. Hornbaker and I, so we 
rned the papers over to lVIr. Davis and let him settle it. 
Q. Didn't you go out of business as a partnership because 
., on were losing money and had lost money~ 
A. We did. sir. 
Q. And you knew that Mr. Davis knew about the financial 
ondition of the Swan Point Canning Companyf 
A. I imagine he did. 
Q. It was a matter of common talk in that neighborhood? 
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Mr. Oliver: I object. It is irrelevant. 
The Court: I sustain the objection. 
By Mr. Didlake: 
Q. But you do presume Mr. Davis knew abont itf 
1\fr. Oliver: We object, because a presnmptiQn is not evi-
dence. 
The Court~ He asked the direct question a while ago, and 
·he said he thought he did. 
1\tfr. Oliver: I ask that that be stricken out. 
Mr. Didlake: I asked the question if he did not think Mr. 
Davis knew about it, and he said he presumed he 
page 53 ~ knew. 
lVIr. Oliver: I ask that the answer be stricken 
out, because a -presumption is not evidence. 
Mr. Didlake: Shall I go ahead 7 . 
The Court: Yes. 
By J\IIr. Didlake: 
Q. ·You explained that you had sent no statements to Mr. 
Davis of his account at the bank because he was traveling and 
at home only at intervals Y 
A. Yes, sir. 
Q. He was frequently· in the bank, was he not Y 
A. He came in; whenever he was home, he c~me in. 
Q. You could have made out his statement and handed it 
to him when he was in there, could you not 1 
A. I might. 
Q. As a matter of fact, most of the statements were made 
up and mailed to the depositors, were they not 7 
A. T}le bigger depositors were always made up and mailed 
once a month. Of eourse, other depositors, that did not do 
so much checking, we gave them to them when they came in. 
Q. You admit that during the whole period of time that 
these withdrawals were made from 1\IIr. Davis' account, no 
statements whatever were sent to him Y 
A Yes, sir; no statements were sent to him. 
Q. You also admit that Mr. Davis never gave you any au-
thority to make any loan to the Swan Point Can-
page 54 ~ ning Company at any time? 
A. Well, l1e did not specify the Swan Point Can-
ning Company; there was nobody specified as to who the loan 
should be made to. It was just as I considered a good loan. 
Q. Didn't you tell ]\:fr. Davis when you paid him that in-
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te est and he made some inquiry about the loan-didn't you 
te him or ask him if he was afraid of bank security? . 
. I have no recollection of it . 
. You do not deny it? 
it. 
. I have no recollection. I do not either .deny it or affirm 
. It may be true, may it not Y 
. Well, 1· said I do not deny or affirm it. 
r. Lion : If your Honor please, ought not that question 
a~answer to be stricken out, for the reason that the asser-
ti n made by Mr. Davis occurred in November, after his sev-
P.r nee from the bank~ · 
r. Didlake: No, sir, that is not what Mr. Davis testified 
to 
.he Court: 1\fr. Davis' testimony was that the first time 
he. paid him that $30, some question arose about it and he 
as ed about the loan, and Mr. Barbee said, "You are not 
af aid of bank security''? . 
r. Lion: I believe I may be wrong, sir, on that .. 
p ge 55 ~ .By Mr. · Didlake : 
Q. You took that note to 1\'Ir. Davis and ten~ 
d!d it. to him at the urgent request of the Bank of Occo-
quan, didn't you T · 
. No, sir; the Bank of Occoquan never told me anything 
a 
1
out it. · · 
R. Didn't they go after you left the bank and tell you that 
·yd.ti would have to straighten this ma.tter up, and as a result 
of that you went to see Mr. Davis and tried to get him to ac-
ce t that note Y 
r. Oliver: We object to that as wholly irrelevant, ·as hav-
no bearing on this case whatsoever. · 
he Court: I overrule the objection. 
r. Oliver: We except. 
. Well, the only thing the Bank of Occuquan, Mr. Brunt, 
sa d to me was that l\'Ir. Davis had come into the bank, was 
lo king for his note, and he could not find it-did I know 
w ere it was. I said yes, that it was between Mr. Davis and 
th Swan Point and I would take the note out and carry it to 
hi . 
B Mr. Didlake: 
· Q. The note was in your possession at. the time Y 
. Yes, sir. 
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Q. It was not with the bankf 
.A .. No, sir. 
Q. And there was nothing in the bank, so far as Mr. Brunt 
could determine, to show what had become of the money rep-
resented by these debit slips? 
page 56} A. No, sir. 
Mr. Didlake: I think that is all. 
RE-DIRECT EXAMINATION .. 
-By Mr. Oliver: 
Q. Mr. Barbee, when you made the first payment of inter-
est of $30 to :hJir. W. V. Davis, which was on the $600 note, 
that forms no part of this claim, to the best of your recollec-
tion did you state to Mr. Davis or ask him if he was afraid 
of bank security~ 
A. As I said before, I could not deny it or could not say it 
or affirm, because I do not remember. 
~Q. -To the best of your recollection, did you z;nake any sueh 
statement f 
A. I would not like to say, Mr. Oliver. 
·Q. State whether or not you can recall it. 
A. I cannot; I do not know whether I did or not. 
Q. Tell the jury. whether or not there was any bank security 
for that $600 note. 
A. No, sjr, there was not. 
:hfr. Oliver: That is all. 
RE-CROSS EXAMINATION. 
By Mr. Didlake: 
Q. So there was nothing of bank security for any o:f these 
loans that you made for 1\fr. Davis? 
page 57 } A. Certainly not. 
Q. If you did make that statement to Mr. Davis, 
you misrepresented that situation at that time? 
.A.. If I did, I did, yes. -
Q. I understood you to say, i~ response to Mr. Oliver's 
question, th~t the $30- interest you :first paid Mr. Davis was 
on the first loan of $600 Y 
A. It was on that, and probably some 9f the other, up to 
the time the interest was paid. 
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r. Didlake : That is all. 
r. Oliver: That is all. 
r. Oliver: Mr. Austin Barbee. 
hereupon-
WILLIAM AUSTIN BARBEE,. 
w s produced as a witness on behalf of the defendant, and, 
a er having been first duly sworn, was examined and testi-
:fi d as follows: 
DIRECT EXA~IINAAION. 
B Mr. Oliver: 
Q. Tell the jury your full name. 
A. \\t.Illiam Austin Barbee. 
Q. Where do you live Y 
A. Alexandria. 
Q. What business are you engaged in? 
A. Grocery business, 
Q. Where were you born and raised Y 
A. Prince William County. 
Q. What relation are you to James M. Barbee, who has just 
t sti:fied 1 
A. Nephew. 
Q. What period of time 'vere you employed in the Bank of 
0 coquan, Incorporated 1 
A. From, I think it was, January 20, 1921, to May 29, 1926. 
Q. Tell the jury what, if anything, you know as to any au-
t ority which Mr. W. V. Davis give to your uncle, ~{r. J. M. 
arbee, to make loans of his surplus in the bank Y 
A. I do not know whether J. M. Barbee asked him or 
hether ltir. Davis told him that if he could find out it was 
g od security, it would be all right, he would rather get six 
p r cent than nothing, but there was never anything said as 
t who it should ·be loaned to, or anything of that sort. 
Mr. Oliver: All right, Mr. Didlake. 
CROSS EXAJ\IIINATION. 
v Mr. Didlake: 
• Q. Were you there continuously from 1921 to !926 Y 
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A. Yes, sir, 'vith the exception of one or two days when 
I would be off. 
Q. Where did you overhear this conversation be-
page 59 ~ tween Mr. Davis and Mr. Barbee? 
. A. Standing in the bank. 
Q. When was that Y 
A. That I could not remember. 
Q. You say Mr. Davis told Mr. Barbee that if he could 
make a loan with good security, he would like for him to do it? 
A. Mr. Davis told him-I do not know whether 1\ir. Bar-
bee asked or Mr. Davis voluntarily told him-that it would. 
be satisfactory with good security. 
Mr. Didlake: rrhat is all. 
(Witness excused.) 
1Ylr. Oliver: Mr. Boyce Wingate Brunt. 
Whereupon-
BOYCE vVINGATE BRUNT, . 
was produced as a witness on behalf of the defendant, and, 
after having been first duly sworn, was examined and testi-
fied as follows: 
DIRECT EXAMINATION. 
By Mr. Oliver: 
Q. "\\tnat is your full nameY 
A. Boyce Wingate Brunt. 
Q. What position do you occupy now in relation to the 
Bank of Occoquan, Incorporated 7 
A. Cashier. 
Q. When did you assume the duties of cashier 
page 60 } in that bank? 
A. August 11, 1926. 
Q. When did you have the first conversation with Mr. W. 
V. Davis after you entered upon the discharge of your duties 
at that bankt 
A. I could not say I had the first conversation. Probably 
when I was introduced to him. 
Q. When did you have the first conversation with him with 
respect to loans which he had made to the .Swan Point Can-
ning Company? 
A. I should judge it was-well, I could not say how long 
- ----- -~-- ~~~~-----, 
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af er I got there, but I would say from five days to two weeks. 
M . Davis came into the bank and said, ''Mr. Brunt, I wish 
y u would look''-he said, "Mr. Brunt, Mr. Barbee made a 
lo n for me and the notes are here'', or ''the note is here; 
I ish you would look that note up and see 'vhether that 
n te is signed by J. M. Barbee personally or whether· it is 
si ed by the Swan Point Canning· C'ompany ''. He said, 
" rom what I have learned, I do not believe J. M. Barbee's 
p rsonal note 'vould he worth much''. 
. Thereupon, what did you do~ 
. I told J.\IIr. Davis-I made a search for the note at the 
ti e being and could not locate it, and told Mr. Davis I would 
m ke a thorough search and he could drop in and I would 
re ort to him later. 
Q. State whether or not that note was ever found in the 
bank? 
A. No, E:;ir; I could not find the note. 
Q. When was the next conversation that you 
h d with Mr. W. V. Davis after he had located and had in 
hi possession the note of the Swan Point Canning Company 
fo $1,260, dated l\1ay 15, 1926~ 
A. I could not say as to the date, Mr. Oliver. It would be 
h ard for me to determine. I 'vas new there and everything 
w s new to me, and it would be hard for me to remember 
d tes. 
Q. "\\t ... hen he did see you with the note in his possession, 
te 1 the jurv just what occurred. 
A. He came in with the note of the S"wan Point Canning 
Cfmpany and wanted to know if we would buy that note, dis-
C?junt the note, and I told him that our line with the Swan 
P int Canning Company was as large as w·e would car~ to 
h ve it, but we would be glad to take the note for collection 
if he wished to leave it for collection. 
Q. What, if anything, was said by either one of you in that 
c versation as to the responsibility of the Swan Point Can-
ni g Company and the two partners composing it? 
A. I told Mr. Davis that Dr. Hornbaker was a partner for 
t Swan Point Canning Company and that I supposed under 
tl Virginia laws either partner to a partnership would be 
lie ble for the entire amount of the obligations of the partner-
s ip, and, if that 'vere trne, which I supposed it 'vas, that I 
thought the note was all right· because Dr. Horn-
p ge 62 ~ baker was amply 'vorth, in my opinion, all the 
liabilities of the Swan Point Canning Company. 
Q. What, if any, demand did Mr. W. V. Davis make on 
y u at that time that the bank pay that note itself¥ 
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A. He did not make any demand. He said the bank ought 
to pay it., ought to take the note-he said the bank ought to 
take the note-that was it. · · 
Q. Was that w·hen he was first inquiring about the note, or 
when he brought the note to yon f 
A. That was when he brought the note to- me. I under-
stood that that was the question. 
Mr. Oliver: That is all. 
CROSS EXAMINATION. 
Bv Mr. Didlake: 
· Q. He did not know when he first came to see you whose 
note it 'vas, did hef -
A. I pt·esume he did, from 'vha.t he said. 
Q. Wasn't that the second time when he came to see yon? 
A. No, sir, that was the first time. · 
Q. Do you recall each occasion that Mr. Davis came over 
to the bank to see you about the matter f 
A .. Well, I think he talked to Elder Smoot a time or two. 
You mean, so far as I am personally concerned f 
Q. Yes. 
page 63 ~ A. I do not know as I could reca.ll each occasion 
clearly. There 'vas at least a couple times he 
spoke about it. 
Q. And Elder Smoot, you say, he talked with in the bank 
about it? 
A. Yes. 
Q. He is one of the officials of the bank, isn't he~ 
ll. No, sir. · 
Q- One of the directors? 
A. No, sir. 
Q. What is his comwction with the l1ank? 
A. None. He is a small stockholder, very small stock-
holder. 
Q. Didn't he tell you at the time that he wanted to know 
whether this was a Swan Point Canning Company note or not, 
that he supposed was there? 
A. He said-he asked me if I 'vould look it up and whether 
it was signed s,van Point Canning Company by J. M. Barbee, 
or whether signed by J. M. Barbee personally. 
Q. Didn't he ask yon on the first oc.casion if you could find 
any evidence of any notes there at the bank? 
A. Yes, sir, that is what he asked me. · 
Q. He told you he thought there was a note there? 
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. Yes, sir. He said Mr. Barbee had made a loan and that 
th note was there, he supposed it was there-yes; made a 
lo n for him, and requested that I look up the note to see 
w ether it was signed Swan Point Canning Company, by 
Mr. J. M. Barbee, or signed by J. M. Barbee per-
e 64 ~ sonally. . 
Q. You said he did tell you that he thought the 
ought to protect the note and pay it Y 
: Yes, sir. 
\\Then did that conversation occur Y 
. Well, it was after he got the note. I eould not tell you 
h long it was . 
. Do you know of your own personal knowledge when he 
dia get the note 7 · 
lA. I do not know the date, no, sir, nor the place, only by 
h arsay. 
Q. Didn't the bank, or some official of the bank, get after 
. Barbee when ~ir. Davis came there and tell him to go 
s e Mr. Davis about this matterY 
A. No, sir. 
Mr. Oliver: We object-well, he has answered. 
B Mr. Didlake: . 
Q. You say you told Mr. Davis. you thought the note was 
a 1 rig·ht7 
A. Yes, sir, after I sa:w the note, the Swan Point Canning 
C mpany note. 
Q. As a matter of fact, did not Elder Smoot in your pres-
e ce request Mr. Davis to surrender possession of that note 
t the bankT 
A. No, sir. 
Q. Didn't he decline to do it and tell you that he 
ge 65 ~ was keeping that note merely as evidence of what 
the bank owed him Y 
·A. Not in my presence, no, sir. 
Q. He did not make that statement to you T 
A. No, sir. I might add that when he was talking to Elder 
moot, I was in and out waiting on the customers. 
Mr. Didlake: I think tl1at is all. 
Mr. Oliver: That is our case. 
The Court: Any rebuttal evidence? 
Mr. Didlake: Just one moment, your Honor. I think that 
i all. 
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The Court : Let me have your instruction, and we will re-
cess. 
(To the jury:) Gentlemen of the jury, we will take a recess. 
Do no discuss this case with anyone, or permit anyone to dis-
cuss it with you, and come back around half past one or a 
quarter of two. Make it a quarter of two. 
(Whereupon, at 12:54 o'clock p.m., a recess was taken un-
til 1:45 o'clock p. m.) 
AFTER RECESS. 
1 :45 o'clock p. m. 
Pursuant to the taking of a. recess, and following confer-
ence between the Court and counsel on the proposed instru<? 
tions of the Court to the jury, proceedings were resumed. 
page 66 r The Court: The plaintiff excepted to the giving 
of certain instructions on behalf of the defendant 
and the amendment of certain instructions offered by the 
plaintiff, and to the giving of the same as amended and to 
the refusal of certa.in instructions tendered on behalf of the 
plaintiff. 
The defendant excepted to the refusal of the Court to give 
certain instructions offered on behalf of the defendant, to 
the giving of the instruc.tions on behalf of the plaintiff, nnd 
to the refusal to give certain instructions offered by the de· 
fendant. 
And the plaintiff and defendant excepted to the giving of 
certain instructions given by the Court. 
:Nfr. Oliver: \Ve desire to tender as evidence in this case, 
the account of the Swan Point Canning Company with the 
Bank of Occoquan, Inc. "\V e also move at this time to stri;ke 
out the evidence of W. ·v. Davis as to a conversation had be-
tween him and Elder Smoot, who is in no wise connected with 
the bank except as a small stockolder and who is not an official 
and who had ho right to act for the bank. 
The Court: I do not think that is relevant in this case, and 
it ought to go out. 
Mr. Didlake: I would like to recall Mr. Davis. 
Whereupon-
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vV. V. DAVIS, 
the plaintiff; resumed the stand for 
DIRECT EXMIINATION (Continued). 
Mr. Didlake: 
. Mr. Davis, you testified this morning tpat before Mr. 
J. M. Barbee tendered to you the note in the sum 
p ge 67 ~ of $1,260, you called at the Bank of Occoquan and 
asked Mr. Brunt, the cashier, whether the bank 
h din its possession a note signed by the Swan Point Can-
n· g Con1pany or by J. M. Barbee persona11y. Will you 
pl ase state whether this was upon the occasion of your first 
g ing to the bank to see Mr. Brunt about the loan or loans 
m de by ~Ir. Barbee, or upon a subsequent visit Y 
. Mr. Didlake, replying to that question, on my first visit 
to the hank I merely asked Mr. Brunt to investigate my loan 
re ord. I then went back on my second trip and asked if 
th re was a note there by the Swan Point Canning Company 
a d was it signed by the s,van Point Canning Company by 
,~. }rL Barbee, secretary, or just signed by J. M. Barbee, 
p rsonal note. . 
Q. It was then upon your second visit that you inquired 
a out the Swan Point ·canning Comapny note? 
A. On my first visit I merely asked Mr. Brunt to investi-
g te my loans there. 
B the Court : . 
Q. Then was it on your other visit that you went to the 
b nk with the actual note in your possession? 
A. No, sir; I guess it was later than that, because I did 
n t get that note until November, and this was August or 
S ptember I made these visits first. I did not go there with 
t e note until the 3rd day of November. 
p ge 68 ~ CROSS EXAMINATION (Continued). 
l3 Mr. Oliver: 
Q. Then you did know before J'vir. J. M. Barbee left the 
b nk on August 11, 1926, that he had made several loans for 
y u, without knowing to whom he had made them? 
A. I knew he had some loans made for me; I was drawing 
i terest on them. 
:tYir. Oliver: That is all. 
(Witness excused.) 
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Mr. Didlake: Now, about the letter, it is agreed that on Au-
gust 25, 1927, the Bank of Occoquan received from T. E. Did-
lake, as attorney for the plaintiff, a letter demanding· pay-
ment of the amount of plaintiff's claim sued for in this ac-
tion. 
The Court: Gentlemen of the jury, the Court instructs you 
as follows as to the law in this case: 
(The Court thereupon read its instructions to the jury, 
which are attached hereto as an appendix. Arguments to the 
jury were then made by respective counsel, and during the 
remarks of Mr. Oliver to the jury the following proceedings 
were had:) 
Mr. Did1ake: The Senator has just made the statement that 
the bank is not protected. 
Mr. Oliver: It is in evidence that the bond expired. 
The Court: It is ·true that the testimony is that the bond 
expired on that date, but there is no evidence·before you as 
to whether or not that bond would· still hold for any defal-
cation that occurred during the life of the bond; 
page 69 ~ there is no evidence before you as to whether that 
bond would protect them or not. 
(~1ollowing the conclusion of the arguments to the jury at 
3 :35 o'clock p. m. :) 
The Court: Gentlemen, you may retire to your room to 
consider your verdict. 
Mr. Oliver: Do they want the exhibits? They have never 
seen those vouchers. 
The Court: Take any exhibits you want. 
(Whereupon the jury retired, and at 3 :56 o'clock p. m., re-
turned.) · 
The Court: Gentlemen, hav·e yon reached a verdict~ 
The Clerk (Reading): "The jury finds for the plaintiff a 
verdict for $1,260 and fixes the interest-bearing period as No~ 
vember 3, 1926. '' 
Is that your verdict, gentlemen f 
J Jury nodded assent.) 
The Court : Is there any amendm.ent to the verdict? 
Mr. Didlake: It sounded very good, but I will glance at it. 
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he Court: Gentlemen, I have merely changed the form, to 
re d: 
'We, the jury, on issue joined find for the plaintiff in the 
su of $1,260, with interest from November 3, 1926.'' 
Is that your verdict! 
(Jury nodded assent.) 
· ~Ir. Oliver: We move to set aside. the verdict as contrary 
to the law and the evidence, withol'i.t evidence to support it, 
o account of mis-instruction to the jury excepted to and on 
·a count of the admission of improper evidence and the ex-
cl sion of proper evidence as shown by the exceptions taken 
d ring the trial. · 
The Court : I overrule that motion. 
Mr. Oliver : We except to the ruling of your Honor. 
'rhe Court: Gentlemen of the jury, that is all we have to-
d y, and you are wanted back here Monday morning at 10 
o clock. 
Mr. Oliver: I presume your Honor ean take up later the 
q estion of bond required to suspend the execution of the 
j dgment and enable us to have our bills of exception signed 
a d sealed. 
Mr. Didlake: Senator Oliver suggests that Mr. Lion and 
I get together and fix the time of the order. Of course, he 
i out of town,_ but if it meets with your approval, we will 
d tha.t. 
. \ 
The Court: I guess you can do that when I come back Mon-
dy. 
(Whereupon the hearing was concluded.) 
Nov 81923 
W. V. Davis 
Cash to S PC C 600.00 
(PAID 
BANI{ OF OCCOQUAN INC. 
OCCOQAN, VA.) 
1-9-24 
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No.2 
DEBIT 
W. V. Davis 
Credit to Sw Pt Cn Co 
Sec am by note 
(PAID 
BANI{ 0~, OCCOQUAN INC. 
OCCOQAN. VA.) 
300.00 
JYiarch 31 1924 
No.3 
DEBIT 
W. "\'. Davis 
No.4 
DEBIT 
Credit to Sw Point Cany Co 
(BANK OF OCCOQUAN 
PAID APR 1 1924 
OCCOQUAN, VIRGINIA) 
·, 
W. V. Davis 
No.5 
DEBIT 
To S. P. Cany Co 
(BANK O'lt" OCCOQUAN 
PAID JUL 8 1924 
OCCOQUAN, VIRGINIA) 
W. V. Davis 
Oret Swan S P Gany Co 
(BANK 0 1F OCCOQUAN 
PAID AUG 26 1924 
OCCOQUAN, VA.) 
300.00 
July 8 1924 
200.00 
Aug 26 1924 
22~.00 
------- ~ --------;-------- ---~--
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Sept 15 1925 -
W. V. Davis 
Credit ot S. P C C 225.00 
PAID 
(9-15-25) 
Occoquan, Va., May 15th 1926 $1260.00 
Six months after date w·e promise to pay to the order of 
' . V. Davis Twelve hundred and Sixty nojno Dollars 
Without offset negotiable and payable at BANI{ OF 00-
C QUAN, INCORPORATED, OCCOQUAN, Va. 
We the makers and endorsers eaeh hereby 'vaive the bene~ 
:fi of our homestead exemption as to this obligation, and we 
tl e makers and endorsers each hereby 'vaive notice of rna· 
h rity and presentment, and we also waive protest of this ob-
li ation and notice of dishonor and protest of same and the 
kers and endorsers of this note agree to pay a.n attorney's 
f e of ten per cent in case payment of this note shall not be 
ade at maturity. 
P 0. ADDRESS 
o. 8 
SWAN POINT CANNING MO 
By JAMES M. BARBEE, Sec. 
BANK O:b., OCCOQUAN 
Incorporated 
Occoquan, Va. Nov. 3 1922. 
Pay to tbe Order of Geo. R. Abel ~rhree Hundred ... Dollars 
l{AYLE A. DAVIS .. 
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(Memo attached to Check 
W V Davis 
Charged to W. V. Davis act. by authority of Him) 
Endorsements on back of check: 
(1) Geor. R. Abel. 
page 73 } (2} endorsement 
Pay to the Order of any Bank, Banker or Trust Co., All 
Prior Endorsements Guarantee ALE·X:ANDRIA NATIONAL 
BANK, Alexandria, Va. 68-109 L. H. Dudley, Cashier. 
(3) endorsement 
Pay the DISTRICT NTION.AL BANK OF WASHING-
TON, D. C. or order, prior endorsements g-uaranteed NORTH 
CAPITOL .SAVINGS BANIC, Washington, D. C. Pay to or-
der of any Bank or Banker Prior endorsements Guaranteed 
DISTRICT NATIONAL BANK, WASHINGTON, D. C. 
Nov ............ . 
No.9 
DEBIT 
W. V. Davis 
No.lO 
DEBIT 
'~'rransfe:rred to C II Beach 
(Paid 6-22-25) 
W. V. Davis 
No.11 
DEBIT 
to C. H Beach Act 
{Paid 7 -1-25) 
W. V. Davis 
to C. H Beach (Paid 6-15-25) 
June 22 1925 
15.00 
July 1, 1925 
15.00 
June 15 1925 
5.00 
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N. 12 
D BIT 
W. V. Davis 




W. V. Davis 
to· C H Beach 
(Paid 9-24-25) 
W. V. Davis (Paid 9-30-25) 
to C H Beach 
o. 15 
EBIT 
W. V. Davis (Paid 10-10-25) 
to C H Beach 
o. 16 
EBIT 
W. V." Davis (Paid 10-25~25) 
to C H Beach 
o. 17 I 
EBIT 
W. V. Davis (Paid 10-29-25) 
to C H Beach 
Sept. 11, 1925 ' 
I • 
41.00 
Sept 24, 1925 
5.00 
Sept 30 f925 
100.00 
Oct 10 1925 
25. 00 
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No. 18 
DEBIT 
W. V. Davis (Paid 11-5-25) 
No. 19 
D~JBIT 
to C H Beach 
W. v"". Davis (Paid 5-4-25) 
No. 20 
DEBIT 
T ran sf erred to 0 H Beach 
W. V. Davis (Paid !1-7-25) 
No. 21 
DEBIT 
Credited to act of C H Beach 
W. V. Davis (Paid 11-20-25) 
to C. H. Beach 
page 75 ~ 
No. 22 
DEBIT 
W. V. Davis (Paid 12-3-25) 
to C H Beach 
No. 23 
DEBIT (on back of blank check) 
W. V. Davis (Paid 12-12-25) 
to C H Beach 
Nov. 5 1925 
25.00 
May 4, 1925 
5.00 
Nov 7 1925 
5.00 
Nov 20, 1925 
5.00 
Dec 3 1925 
10.00 
Dec 12, 25 
10.00 
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N. 24 
·n BIT 
W. V. Davis (Paid 12-31-25) 
N. 25 
·))BIT 
Credit to Clifford Beach act 
W. V. Davis . (Paid 1-'7-26) 
N. 26 
D!JBIT 
To C H Beach Act 
0 V Davis (Paid -1-22-26) 
N. 27 
D BIT 
credit to Clifford Beach 
W. V. Davis (Paid-26-26) 
N. 28 
D BIT 
Cr dt to Clifford Beach 
W. V. Davis (Paid 8-17-25) 
Cash Ed Hammill 
o. 29 
IFf 
W. T. Davis 
C li Beach 
(Paid 1-28-26) 
Dec 31 1925 
25.00 




Jan 2o 1926 
15.00 
Aug 17 1925 
. 100.00 
Jan 28 1926 
25.00 
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page 76} _ 
No. 30 
DEBIT 
W. V. Davis {Paid 6-12-25) 
No. 31 
DEBIT. 
to C H B(!ach 
W. V. Davis {Paid 6-20-25} 
No. 32 
DEBIT 
to C H Beac.h 
W. V. Davis 




W. V. Davis (Paid 5-19-25) 
No. ·34 
DEBIT 
Transferred to C H Beach 
June 121925 
5.00 
June 20 1925 
10.0() 
June 10 1925 
5.00 
May 19 1925 
10.00 
Apr 161925 
W. V. Davis (Paid BANK OF 0000-
No. 35 
DEBIT 
to 0 H Beach credit QUAN, Inc. Occoquan, Va.) 
Mar 4 1925 
(l?ald BANK OF OCCOQUAN Ine. 
W. V. Davis Occoquan, Va) 
Transferred to C H Beach 50.00 




(Paid BANK OF OCCOQUAN, Inc. 
W. v .... Davis OCCOQ-qAN, Va.) 
Transferred to C H Beach 50.00 
Jan. 281925 
BIT (Paid BANI( OF OCCOQUAN, Inc. 
W. V. Davis OCCOQUAN, Va.) 
·Transferred to C H Beach 50.00 
Dec. 4 1924 
(Paid BANK OF OCCOQUAN, Inc. 
W. V. Davis Occoquan, Va.) 
o. 39 
EBIT 
Cashes Cheek to Clifford Beach 200.00 
Jan 22 1925 
W V Davis (Paid BANIC OF OCCOQUAN, Inc .. 
To C H Beach Credit Occoquan, Va.) 
0. 40 
EBIT (on back of blank check) 
W. V. Davis (Paid 12-16-25) 
o: 41 
EBIT 
To C II Beach 
W. V. Davis . (Paid 7-15-25) 
to C H Beach credit 
Dec !7 1925 
10.00 
July 15 1925 
5.00 
' 
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No. 42 
DEBIT· 
W. V. Davis (Paid 6-2-25) 
No. 43 
DEBIT 
credit to ac of C Beach 
June 2/1925 
5.00 
Mar 21 1925 
W. V. Davis (Paid BANK OF OCCO-
QUAN, Inc., 
Transferred to C H Beach Occoquan, Va.) 25.00 
June 15 1925 
No. 44 
DEBIT 
W. V. Davis 
Cashes Ck (Paid 6-15-2) 
page 78 ~ In Account With 
~1 
BANK OF OCCOQUAN Name W. V. Davis 
OCCOQUAN, VA. Address Occoquan, Va 






































100.00 Jul 1 
100.00 Jul 1 
150.00 Aug 7 
50.00 Oct 23 
Nov 10 
100.00 Nov 13 
50.00 Dec 22 
100.00 Jan 8 
300.00 Feb 23 
Mar 26 
Apr 30 
50.00 May 2 
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00.00 Jun 9 Jun 9 50.00 Jun 9 750.00 
50.00 Jun 25 Jun 25 50.00 Jun 25 800.00 
00.00 Jul 2 · Jul 2 50.00 Jul 2 850.00 
50.00 Jul 5 Jul 5 100.00 Jul 5 950.00 
. 50.00 Jul 16 Jul 16 50.00 Jul 16 1,000.00 
l, 00.00 Aug 6 Aug 6 75.00 Aug 6 1,075.00 
1, 75.00 Aug 21 Aug 21 50.00 Aug 21 1 '125.00 
l, 25.00 Sep 5 Sep 5 50.00 Sep 5 1,175.00 
1, 75.00 Sep 10 Sep 10 50.00 Sep 10 1,225.00 
1, 25.00 · Sep 15 100.00 Sep 15 Sep 15 1,125.00 
1, 25.00 Nov 8 600·.00 Nov 8 100.00 Nov 8 625.00 
25.00 Jan 5 Jan 5 75.00 Jan 5 700.00 
00.00 Jan 9 300.00 Jan 9 400.00 
00.00 Feb 29 100.00 Feb 29 300.00 
00.00 Mar 20 Mar 20 75.00 Mar 20 375.00 
75.00 Apr 1 300.00 Apr 1 75.00 
75.00 Apr 14 Apr 14 100.00 Apr 14 175.00 
75.00 May 9 May 9 100.00 May 9 275.00 
75.00 Jun 16 Jun 16 75.00 Jun 16 350.00 
0.00 Jun 30 125.00 Jun 30 225.00 
25.00 Jul 8 200.00 Jul 8 25.00 
25.00 Jul 26 Jul 26 100.00 Jul 26 . 125.00 
25.00 Aug 16 Aug 16 100.00 Aug 16 225.00 
25.00 Aug 25 225.00 Aug ·25 :00 
Oct 20 100.00 Oct 20 100.00 
00.00 Nov.-10 Nov 10 100.00 Nov 10 200.00 
00.00 Dec 4 200.00 Dec 4 .00 
pa e 79 ~ In Account With 
'B 
BANK OF OCCOQ'{!AN Name W. V. Davis 
OCCOQUAN, VA. Address Occoquan, Va. 
New 
Balance Date Checks Date Deposits Date Balance 
Dec 20 100.00 Dec 20 100.00 
00.00 Dec 31 50.00 Dec 31 50.00 
50.00 Jan· 22 50.00 Jan 22 .ao 
Jan 26 . 100.00 Jan 26 100.00 
Jan 28 50.00 Jan 28 50.00 
Feb 15 Feb 16 100.00 Feb 16 150.00 
Mar 4 50.00 Mar 4 100.00 
Mar 16 Msr·I6 100.00 Mar 1& 200.00 
Mar 21 25.00 Mar 21 175.00 
Apr 15 25.00 Apr 15 150.00 
Apr 17 Apr 17 100.00 Apr 17 25o.on 
May 4 5.00 May 4 245.00 
Msy 19 10.00 May 19 235.00 
May 20 May 20 100.00 May 20 335.00 
Jun 2 5.00 Jun 2 330.00 
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330.00 Jun 10 5.00 Jun 10 325.00 
325.00 Jun 11 5.00 Jun 11 320.00 
320.00 Jun 15 25.00 5.00 Jun 15 29o.oo'· 
290.00 Jun 20 10.00 Jun 20 280.00 
280.00 Jun 22 15.00 Jun 22 Jun 22 265.00 
265.00 Jul 1 15.00 Jul 1 250.00 
250.00 Jul 3 Ju~ 3 125.00 Jul 3 375.00 
375.00 Jul 15 5.00 Jul 15 37U.CO 
370.00 Jul 16 '200.00 .Jul 16 170.00 
170.00 Jul 27 Jul 27 ,100.00 Jul 27 270.00 
270.00 Aug 17 100.00 Aug 17 170.00 
170.00 Aug 19 Aug 19 100.00 Aug 19 270.00 
270.00 Aug 31 25.00 
") Aug 31 245.00 245.00 Sep 9 15.00 Sep 9 230.00 
230.00 Sep 11 41.00 Sep 11 189.00 
189.00 Sep 15 225.00 Sep 15 36.00 
36.00 Sep 19 Sep 19 50.00 Sep 19 14.00 
14.00 Sep 22. Scp 22 75.00 Sep 22 89.00 
89.00 Sep 24 5.00 Sep 24 84.00 
84.00 Sep 30 100.00 Sep "ao 175.00 Sep 30 159.00 
159.00 Oct 10 25.00 Oct 10 134.00 
134.00 Oct 26 5.00 Oct 26 129:oo 
129.00 Oct 29 5.00 Oct 29 124.00 
124.00 Nov 5 25.00 Nov 5 99.00 
99.00 Nov 7 5.00 
-Nov 7 g4.00 
94.00 Nov 17 10.00 N-ov 17 84.00 
84.00 Nov 20 5.00 25.00 Nov 20 -54.00 
.54.00 Dec 3 10.00 Dec 3 44.00 
44.00 Dec 5 10.00 Dec 5 34.00 
34.00 Dec 12 10.00 Dec 12 24.00 
page 80 ~ In Account '\Yith 
$3 
BANK OF OCCOQUAN N arne '\V. V. Davis 
OCCOQUAN. VA. Address Occoquan, Va. 
New 
Old Balance Date Cliecks Date DeposiU; Date Balance 
24.00· 
24.00 Dec 16 10.00 Dec 16 Dec 16 14.00 
14.00 Dec 19 5.00 Dec 19 9.00 
9.00 Dec 31 25.00 Dec 31 50.00 Dec 31 34.00 
34.00 Jan 7 10.00 Jan 7 24.00 
24.00 Jan 22. 6.00 Jan 22 18.00 
18.00 Jan 26 15.00 Jan 26 .a.oo 
3.00 Jan 28 25 .. 00 Jan 28 30.00 Jan 28 8.00 
8.00 May 6 5.00 May 6 3.00 
3.00 Jul 17 2.00 Jul 17 1.00 
1.00 Mar.· 31 1.00 Mar. 31 .00 
Dec 16 
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p e 81 ~ It is agreed there were fifteen (15) checks drawn 
by the plaintiff embraced in the Statement ren-
de ed by defendant bank, on which there was no question and 
th y are not to be copied as a part of the record. 
p 
THO~S. H. LION, 
T. E. DIDLAKE. 
CERTI],IC:ATE NO.1. 
B Mr. Oliver: G 
. Now, Mr. Davis, is it not true that out of an approxi-
m te number of fifty-six debits on your account, about half 
of them 'vere debit slips and not checks¥ 
r. Didlake: lf Your Honor please, I do not see that that 
h s any relevancy. 
he Court: Overrule the objection. 
r. Didlake : I note an exception . 
. The debit slips were against a young man, Mr. C. H. 
B ach, in college in Richmond, Va. I authorized ~Ir. Barbee 
fp him to check on my account while he 'vas down there in 
sc ool. 
B Mr. Oliver: . 
. So that you did orally authorize Mr. J. M. Barbee to 
c rge to your account, checks drawn to Mr. Clifford H. 
B a ch-Is that true? 
. Yes, sir. 
r. Didlake: I note an exception. I object to that question, 
si . 
The Court: Now, Mr. Oliver, 'vhat is the relevancy? 
Mr. Oliver: The relevancy is this : This witness has testi-
. ·fi d that Mr. Barbee had no authority to charge his account 
w. th debit slips-that is the inference to be drawn; that is 
t contention of Mr. Didlalie, that Mr. Barbee did not have 
t t authority. We have the complete account here which 
t y have absolutely put in evidence, and I am asking him 
a out this account for two reasons. · I might as well be en-
·tirely frank. The first is that I want to test his 
p ge 83 r recollection about it, and the second is that I think 
we have a right to show the general course of deal-
i s between ~fr. Davis here and 1\tir. Barbee and the bank, 
a d in this case the usual way of withdrawing funds from 
i ·s was not by Mr. Davis on his personal checks, but on slips 
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of the identical character of those on which they are bringing 
this action. 
The Court: When this other person dre'v on that account, 
how did he draw when it was charged to that account? 
Mr. Didlake: I think there were checks drawn, and Mr. 
Davis simply gave Mr. ·Barbee authority to honor those 
checks. 
Mr. Lion: But is not tins true, that so far as Mr. Davis is 
concerned, while the checks were given by Beach, it was 
charged to J.\Jr. Davis' account on a debit slip Y 
The Court: I sustain the objection. 
(To the jury) On the dealings behveen Mr. Davis and some 
person whom he· had authorized in Richmond to draw checks 
on his account, they are not relevant to the matter we are 
trying this morning, and you will therefore disregard that 
evidence. 
Mr. Oliver: We note an exception. 
Teste: This 1st day of December, 1928. 
HOWARD W. SMITH, Judge. 
page 84 ~ CERTIFICATE NO.2. 
Q. Did you not orally authorize and direct Mr. Barbee to 
place $300 to the ci·edit of your nephew, Carl Davis, and to 
charge the same to your account Y 
1\fr. Didlake: If Your Honor please, I object to that. I do 
not think it ha.s any connection with the issue in this case. 
The Gourt: Isn't it about the same thing I have already 
ruled on 
Mr. Oliver: I hardly think so, because this witness-I think 
I have a right to have it shown, not 'vith some other account, 
some other bank, but the right to show to this jury the course 
of dealings between this plaintiff and the bank and Mr. Bar-
bee similar in every way to the case here. It is the same ac-
count, all charges on the same account, and they put them in 
evidence, and I have a right to show what these different 
items are for. 
~Phe Court: I think you would if you 'vere showing that he 
authorized the loan. 
Mr. Oliver: That is what we are trying to do. That was 
his manner of authorizing it, on oral instructions to charge 
to his account. 
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The Court: That he orally authorized other people to check 
o his account? 
Mr. Oliver: Not what he told 11r. Beach but what he told 
r. Barbee, as cashier of the bank, although without any 
·itt~n instructions, that when these checks· or orders came in 
f om Beach, to charge them to his account. · 
The Court: I have already ruled on the Beach matter. I 
w 11 sustain the objection. · 
Mr. Oliver: We except. 
'11este : December 1st, 1928. 
HOWARD W. SMITH, Judge. 
CER.TIFICATE NO. 3. 
Q. Will you kindly state to the jury the conversation that 
o curred between Mr. Barbee and your brother upon that 
o casion, which you heard? 
Mr. Oliver: If the Court please, we object to any statement 
. Barbee may have made at that time, on November 3, 
1 26, as evid~nce against the Bank of Occoquan, Inc., for the 
r ason that a.t that date 1\Ir. J. M. Barbee's connection with 
tl e. bank had been entirely severed, and any statement he 
m ght make would not be evidence against the bank. 
The Court: Overrule the objection. 
Mr. Oliver: We except. 
Teste: December 1st. 1928. 
HOWARD W. S~IITH, Judge. 
CERTIFICATE NO. 4. 
J. M. Barbee, a witness for defendant . 
. Q. During that entire period, 'vhat authority, if any, did 
p u have as S!Jch cashier, given you by the Bank of Occoquan, 
I c., to lend out money of its depositors T 
Mr. Didlake: I do not tl1ink that that has any relevancy at 
al . I do not think it has anything to do with it. It is a ques-
t' on of what authority he had from Mr. Davis, the plaintiff. 
The Court: I sustain the objection. 
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Mr. Oliver: Ultra vires, I would suggest-it is on the 
ground that it would be an ultra vit·es act. The scope of his 
authority is a very important question to determine here. 
The Court: Suppose it is. This man had deposited his 
money there, and the bank :would be responsible whether he 
had authority to take it or lend it or whatever he did. 
Mr. Oliver : We no~e an exception. 
Teste: December 1st. 1928. 
HOWARD W. SMITH, Judge. 
CERTIFICA.TE NO. 5. 
The following evidence on behalf of the plaintiff and of 
the defendant a.s hereinafter noted is all the evidence that was 
introduced on the trial of this cause (here insert stenographic 
report of the trial of said JJ?.atter beginning October 4, 1928 
and ending on the same ·day, as taken by the National Short-
hand Reporting Company, consisting of one volume), begin-
ning at page No. 1 and ending at page 70, both inclusive, and 
identified by my initials on the :first and .last sheet, including 
the several exh~hits introduced and designated in said evi-
dence by the plaintiff and defendant.· · 
Teste: 'l~hls 1st day of December, ·1928. 
HOWARD W. SMIT'tl, Judge. 
page 88 } · CERTIFICATE NO. 6. 
On the trial of the case of W. V. Davis against the Bank 
of Occoquan, Inc., the following instructions were given by 
the Court, numbered 1, 2, 3, 7, 8, 9, 10 and 11, to which grant-
ing of said instructions the said defendant and plaintiff ob-
jected, and took their exceptions, save that the plaintiff did 
not except to Instruction No. 1. 
INSTRUCTION NO. 1. 
The court instructs the jury that when there is a. _general 
deposit of money in a bank, the title to and the beneficial own-
ership of the money becomes vested in the bank and the re-
lationship. between the bank. and the depositor is that of 
debtor and creditor. When a depositor makes his deposit he 
thereby immediately becomes a creditor of the bank and the 
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k is indebted to him to the extent of the aggregate amount 
o deposit to his credit with the bank at any given time; and 
in paying out a deposit, or the aggregate of several deposits, 
th bank is protected only when it has an order from the de-
p sitor himself or from one authorized to act for him. The 
co 1rt- further instructs the jury, therefore, that, if they be-
li ve from the evidence that the plaintiff prior to May 15th. 
1 26, depoeitsd with. the defendant ba.nk amounts aggregat-
i the sum of $1,260.00 and that the defendant bank has not 
r aid such sum to the plaintiff, or to anyone authorized by 
tl e plaintiff to receive it for him and on his behalf, or to 
a yone upon the plaintiff's order, t~en they shall find for the 
p intiff. 
Board of S'l~pervisors v. Bank, 138 Va. 333. 
Mibler v. Norton, 114 Va. 609, 7 C. J. 675. 
IN~TRVCTION NO. 2. 
The court instructs the jury that neither J. M.··Barbee, the 
c shier of the defendant bank, nor any other age:t;1t or offi-
ci 1 of said bank had the right to withdraw any money from 
s id ba.nk that the defendant had deposited there, or to charge 
t e plaintiff's account with said bank with any sum or sums 
w atsoever, save upon the plaintiff's order, writte:p. or verbal, 
o upon the order of his duly authorized agent. And the 
c urt further instructs the jury that, if they believe from 
t e evidence that the sum in controversy was withdrawn from 
t e defendant bank by or pursuant to the order of a person 
o her than the plaintiff, then the ·burden rests upon the 
d fendant bank to prove by a preponderance of the evidence 
t at such person was authorized by the plaintiff to make or 
o der such withdrawal or withdrawals, or that the plaintiff 
s bsequently, ,vith knowledge of all of the attendant facts and 
c rcumstances, ratified what such person had done in presum-
i g to act as his agent. 
INSTRUCTION NO. 3. 
The court instructs the jury that the burden rests upon 
t e plaintiff to prove by a preponderance of the evidence that 
·h maae the deposits with the defendant bank for which he 
c aims that he has not been repaid; on the other hand, the 
b rden rests upon the defendant bank to prove by a prepon-
rance of the evidence that such deposits have been repaid 
t the plaintiff or else that th~y have been paid out upon his 
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order or the order of someone who 'vas authorized by the 
plaintiff to act for him. 
page 90 ~ INS'rRUCTION NO. 7. 
The court instructs the jury that, though they may believe 
from the evidence that the . plaintiff may have ratified the 
lending upon one or more occasions by J. M. Barbee, cashier 
of the defendant bank, of his money on deposit there, yet 
this did not of itself make the said Barbee the plaintiff's 
agent. for the purpose of making any other loans of this char-
acter, but may be considered as a circums.tance along with 
other circumstanc.es in determining whether or not the plain-
tiff had given said Barbee general authority to act for him 
in the making of loans. 
INSTRUCTION NO. 8. 
The court instructs the jury that in the event that they 
find for the plaintiff, they may allow interest on the sum 
found by their verdict, in 'vhich event they shall fix the period 
at which the interest shall commence, but not to begin prior 
to November 3, 1926. 
INS~rR.UCTION NO. 9. 
':Phe court instructs the jury that as between a bank and a 
depositor the relation of debtor and creditor exists and the 
Statute of Limitation does not begin to run against the de-
positor until he has demanded his money from the bank, and 
that his claim becomes barred by the lapse of three years 
from the time of such demand, or three years from the time 
that ·any unauthorized withdrawal came to the plaintiff's 
kno,vledge. 
page 91 ~ INSTRUCTION NO. 10. 
The court instructs the jury that authority from the plain-
tiff to J. !VI. Barbee, the defendant bank's cashier, to make 
loans to certain designated persons 'did not of itself confer 
upon said Barbee authority to make loans to anyone other 
than the persons designated by the plaintiff, but may be con .. 
sidered as a circumstance along with other circumstances in 
determining w·hether or not the plaintiff had given said Bar· 
bee general authority to act for him in the making of loans. 
7 Supreme Court of Appeals of Virginia. 
INSTRUCTION NO. 11. 
The court instructs the jury that they are the sole judges 
o the credibility of the witnesses and the weight to be given 
t eir testimony; and it is for the jury to determine from al 
t e evidence and circumstances in the case "rhether or not the 
p aintiff authorized and constituted Barbee as his general 
a ent for the purpose of makin~; loans of his funds deposited 
ith the bank; if the jury beheves from the evidence that 
p ainti:ff did make Barbee his agent with general authority 
t make any and all loans of his ·money in the bank, then the 
b nk is not liable. if on the other hand the jury believes from 
tl e evidence that plaintiff did not authorize Barbee to make 
1 ans generally, but only certain specific loans, and that the 
I an to the Swan Point Canning Co. was not one of the loans 
s authorized then the bank is liable. · 
p ge 92 ~ And thereupon the plaintiff, by his attorney, 
offered instruc.tions numbered 2, 3, 41 5, 6, 7, 8, 9 
a d 10, which were refused by the court, as follows, to· which 
abtion of the court in refusing to give said instructions the 
p aiD:tiff excepted. 
INSTRUCTION NO. 2. 
The court instructs the jury that neither J. M. Barbee, 
c shier of the defendant bank, nor any other agent or offi-
ci I of said barik had the right to withdraw any money from · 
Sc id bank that the defendant. had deposited there, or to charge 
tl e plaintiff's account with said bank 'vith any sum or sums 
litsoever, save upon the plaintiff's order or upon the or-
d r of hiF< duly authorized agent. And the court ftirther in-
s ructs the jury that, if they believe from the evidence tha.t 
tl e sum in controversy 'vas withdrawn from the defendant 
b nk by or pursuant to the· order of a person other than the 
p aintiff, then the burden rests upon the defendant bank to 
p ·ove by a perponderance of .the evidence that such person 
" s authorized by the plaintiff to make or order such with-
d awai or withdrawals, or that the plaintiff subsequently, 
w th knowledge of all of the attendant facts and circum-
s nces, ratified what such person had don~ in presuming to 
a t as his a.gent. 
INSTRUCTION NO. 3. 
The court instructs the jury that while the burden rests 
u on the plaintiff to prove by a preponderance of the evi-
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deuce that he made the deposits with the defendant bank for 
which he cla.ims that he has not been repaid, yet the burden 
rests upon the defendant bank to prove by a preponderance 
of fhe evidence that such deposits have been repaid to the 
plaintiff or else that they have been paid out upon 
page 93} his order or the order of someone who was author-
ized by the plaintiff to act for him. 
INSTRUCTION NO. 4. 
The court instructs the jury that, if they believe from the 
evidence that the plaintiff did not authorize tf M. Barbee, the 
defendant bank's cashier, to lend his money on deposit with 
the defendant bank to the Swan Point Canning Company, then 
when it came to the knowledge of the plaintiff that this had 
been done, the plaintiff was not under any legal duty to. the 
defendant bank. to repudiate what the said Barbee had done. 
or to take any other affirmative action. 
Hortons v. To'Wnes, 33 Va. 47, 2 C. J. 490. 
INSTRUCTION NO.5. 
The court instructs the jury that, even though they may 
believe from the evidence that the plaintiff authorized J. M. 
Barbee, the defendant bank's cashier, to lend out for him 
money that he, the plaintiff, had on deposit with the defend-
ant bank, yet this did not authorize said Barbee to lend the 
plaintiff's money to the Swan Point Canning Company in 
'vhich said Barbee "ras a partner; and the court further in-
structs the ju1·y that if they find from the evidence that the 
said Barbee at a time 'vhen he was cashier of the defendant 
bank, lent the plaintiff's money on deposit with the defend-
ant bank to said s,van Point Canning Company ~thout the 
direction, consent or knowledge of the plaintiff, and that the 
plaintiff, when tl1is fact came to his knowledge, repudiated 
the said Barbee's action in so doing, then the 
page 94 ~ plaintiff was nqt bound by such action on the part 
of the said Barbee. 
Ferguson v. Gooch, 94 Va. 1. 
Williams v. Bowling, 138 Va. 244, 2 C. J. 430, 880. 
INSTRUCTION NO.6. 
The court instructs the jury that the burden rests upon 
the defendant bank to prove by a preponderance of the evi-
dence that the plaintiff ratified the action of J. M. :Barbee, 
76 Supreme Court of Appeals of Virginia. 
th defendant bank's cashier, in turning over the plaintiff's 
m ney on deposit with the defendant bank to the S:wan Point 
C nning Uompany, tha.t the said Barbee was in so doing act-
in for and on behalf of the plaintiff and not in furtherance 
of his own interests,. or the interest of the said Swan Point 
C nning Company, in which he was a partner, and tha.t such 
ra ification was made by the plaintiff only after he had ac-
q ·red full knowledge of all of the· maferial facts and cir-
cu stances relative to the transaction. 
illia11ns v. Bowling, 138 Va. 244, 261. 
Fa. Pooa.hontas Coal Co. v. Lambe,rt, 107 Va. 368, 2 C. J. 
47 , 476. 
INSTR.UCTION NQ. 7. 
he court instructs the jury, though they may believe from 
th evidence that the plaintiff may have ratified the lending 
u on one or ·more occasions by J M. Barbee, cashier of the 
d fendant bank, of his money on deposit there, yet this did 
n t of itself make the said Barbee the plaintiff's agent for the 
purpose of making any other loans of this charac-
p ge 95 ~ ter. 
INSTRUCTION NO. 8. 
The court instructs the jury that, in the event that they 
:fi d for the plaintiff, they may allow interest on the sum 
f nd by their verdict, in which event they shall :fix the period 
a which interest shall commence. 
INSTRUCTION NO. 9. 
The court instructs the jury that as between a bank and a 
d positor the relation of debtor and creditor exists and the 
S atnte of •Limitation does not begin to run against the 4e-
p sit or until he has ·demanded his money from the bank, and 
t at his claim becomes barred by the lapse of three years 
f om the time of such demand. 
INSTRUCTION NO. 10. 
The court instructs the jury that authority from the plain-
ti to J. M. Barbee, the defendant's cashier, to make loans to 
c rtain designated persons did not of itself confer upon said 
B rbee authority to make loans tq anyone other than the per-
s ns designated by the plaintiff. 
Teste : December 1st, 1928. 
HOWARD W. S:MITH, Judge. 
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page 96 ~ C:fiJRTIFIC.ATE NO. 7. 
Be it remembered that upon the trial of this cause and after 
the jury had returned a verdict in favor of the plaintiff for 
the sum of $1,260.00 with interest froin November 3, 1926, 
the defendant, by counsel, made the following motion: 
Mr. Oliver: We move to set aside the verdict as contrary 
to the law and the evidence, without evidence to support it, 
on account of mis-instruction to the jury excepted to and on 
q~count of the admission of improper evidence and the ex ... 
elusion of proper evidence as shown by the exceptions taken 
during the trial. 
The Court : I overrule the motion. 
. 
Mr. Oliver: "\V e except to the ruling of Your Honor. 
Teste: December 1st, 1928. 
HOWARD W. SN.liTH, Judge. 
page 97 ~ And at another day, to-wit: At a Circuit ~Court 
for the County of Prince William, at the Court 
House thereof, at ~Ianassas, Virginia, on Thur.sday, October 
4, 1928. 
·Present: Hon. Howard W. Smith, Judge. 
W. V. Davis, 
v. 
The Bank of Occquan, Inc., a Corporation. 
ORDER. 
This day came again the parties, by their attorneys, a.nd the 
defendant entered its plea of the statute of limitations and its 
plea of non-assumpsit, to ·which pleas the plaintiff, by his 
attorney, replied generally, upon which replication issue was. 
joined, and thereupon came a jury of seven. to-wit: FrankL. 
Cannon, Henry Kaiser, A. C. Hart, Palmer Smith, D. E. 
Earhart, H. L. Tubbs, and W. W. Liming, who were elected, 
tried and sworn in the manner prescribed by law, who hav-
ing heard the opening statements of counsel, all the evi-
dence, received the instructions of the court and heard· the 
arguments of counsel, retired to their room to consider of 
their verdict, and after a time returned to the court room 
and rendered the following verdict: "We the jury on the is-
·sue joined find for. the plaintiff in the sum of $1,260.00 with 
78 Supreme Court of Appeals of Virginia. 
. . 
interest from Nov. 3rd, 1926, D. E. Earhart, Fore· 
ge 98 } man''. Which verdict was received by the court 
and the jury was then discharged. Thereupon the 
d endant, by counsel, moved the court to set aside the ve-r-
di t of the jury and grant it a new trial on the grounds 
th t the verdict is contrary to the law and the evidence and 
~· bout evidence to support it and that the court committed 
er or in granting the instructions that were granted on be-
h lf of the plaintiff over the objection of the defendant and 
in giving_one instruction of its own motion over the objection 
of the defendant, which motion the court overruled and the 
d endant excepted. . 
1ereupon, it is considered by the court that the plaintiff 
recover of the defendant the sum of twelve hundred and 
si ty dollars ·($1,260.00), with interest thereon from the 3rd 
d y of November, 1926, until paid, and his costs in this his be-
h lf expended, to 'vhich ruling the defendant, by ,counsel, 
e cepted. 
nd the defendant indicating a desire to apply to the Su-
p eme Court of Appeals of Virginia for a 'vrit or error and 
st persedeas to this order, the operation of this order is sus-
p nded for a period of sixty days from this date to permit the 
sa e to be done, up9n the defendant or some one for it exe-
c ting a suspending bond before the clerk of this court within 
te days from the rising of the court in the penalty of 
$') 0.00, with approved surety conditioned as the law directs. 
I, Geo, G~ Tyler, Clerk of the Circuit Court .for 
Prince William County, do certify that the fore-
g ing is a true transcript o all the record in the case of W. 
V Davis vs. Bank of Occoquan, Incorporated a corporation,. 
la ely pending in said Court, made out after due notice to 
T E. Didlake, counsel for W. V. Davis, upon the application 
o Walter Tansill Oliver and Thos. H. Lion, coansel for Bank 
o Occoquan, Inc., a corporation. 
Given under my hand this 15th day . of January 1929 
GEO. G. TAYLOR, Clerk. 
F e $19.35 
A Copy-Teste: 
H. STEW ART JONES, C. C. 
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